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PREFACE 
 
 TRIPS Agreement is a relatively new convention about which no 
literature is available in Sudan at the moment. Thus lack of references 
posed great difficulties forme when I decided to write on this topic. 
Thanks to the good relations between the World Intellectual Property 
Organization (WIPO) and the Sudan in general and with the Sudan 
Judiciary in particular periodic seminars and workshops held in Sudan by 
WIPO through the encouragement of its Director General, Dr. Kamil Idris 
who happens to be a Sudanese, help me a great deal in this study. 
 Sudan is currently aspiring to join the WTO and the main objective 
of this thesis is to find out whether or not the Sudan legal regime is in 
conformity with the norms and standards of TRIPS Agreement. To this 
end the present researcher examines a number of Articles related to 
criminal and civil enforcement of IPRS in the TRIPS Agreement. These 
Articles are then analysed in comparison with the corresponding 
provisions in the Sudanese law of intellectual property. 
ABSTRACT 
 
 Intellectual property rights are limited territorially because they 
exist and are exercised within the jurisdiction of the country or countries 
under whose laws they are granted. The extent of protection and 
enforcement of these rights varies a great deal around the world and as 
intellectual property is becoming more important in trade, this variation 
in the protection of intellectual property becomes a source of tension in 
international economic relations. The TRIPS Agreement tries to control 
the way these rights are protected around the world by bringing them 
under common international rules so much so that trade disputes over 
intellectual property rights are resolved under the WTO’s dispute 
settlement system. 
 The wise decision to join the World Trade Organization currently 
underway in Sudan has made it necessary to focus some attention to this 
branch of law in Sudan at this point in time. 
 This thesis attempts to find out whether or not Sudan law of 
intellectual property conforms with the international standards set out in 
the TRIPS Agreement. The thesis is divided into four chapters. Chapter 
One discusses diplomatic and judicial settlement procedures laid down by 
the United Nations Charter. The chapter explains how this methods have 
proved their practical usefulness to the extend that they have been 
adopted as the most suitable and ideal methods for resolving disputes not 
only between the member states of the United Nations but between 
member states parties to many other international organizations as well, 
including the WTO. 
 Chapter Two discusses the DSU’s three stages of resolving a trade 
dispute within the WTO’s framework, and how effective this system I as 
shown by the volume of cases submitted to it including cases which arise 
from the TRIPS Agreement. 
 Chapter Three deals with enforcement of intellectual property 
rights. It compares criminal and civil remedies laid down in the TRIPS 
Agreement with their corresponding remedies provided under the 
Sudanese laws. 
 Chapter Four summarises the thesis and reaches a conclusion that 
the Sudan legal regime is reasonably in compliance with the norms and 
standards of TRIPS Agreement and gives a few suggestions in form of 
recommendations which if adopted could fill the gaps that exist at 
present.  
  ﺍﳋﻼﺻــﺔ
  
ﻳﺘﻢ ﲪﺎﻳﺔ ﺣﻘﻮﻕ ﺍﳌﻠﻜﻴﺔ ﺍﻟﻔﻜﺮﻳﺔ ﺇﻗﻠﻴﻤﻴﺎ ﻭﻓﻘﺎ ﻟﻠﻘﻮﺍﻧﲔ ﺍﻟﱵ ﺗﺴﻨﻬﺎ ﻛﻞ ﺑﻠﺪ ﻣﻦ ﺑﻠﺪﺍﻥ   
ﻭﳌﺎ ﻛﺎﻥ ﳍﺬﻩ ﺍﳊﻘﻮﻕ ﺃﳘﻴﺔ . ﺍﻟﻌﺎﱂ ﻭﳜﺘﻠﻒ ﻣﺪﻯ ﺍﳊﻤﺎﻳﺔ ﻭﺇﻓﻨﺎﺫ ﻫﺬﻩ ﺍﳊﻘﻮﻕ ﻣﻦ ﺑﻠﺪ ﻵﺧﺮ 
ﺎﻳﺔ ﻫﺬﻩ ﺍﳊﻘﻮﻕ ﺗﺸﻜﻞ ﻣﺼﺪﺭ ﺑﺎﻟﻐﺔ ﰲ ﳎﺎﻝ ﺍﻟﺘﺠﺎﺭﺓ ﺍﻟﺪﻭﻟﻴﺔ ﻓﺈﻥ ﺍﺧﺘﻼﻑ ﻃﺮﻕ ﻭﻣﺪﻯ ﲪ
ﻟﺬﻟﻚ ﺗﺴﻌﻰ ﺍﺗﻔﺎﻗﻴﺔ ﺟﻮﺍﻧﺐ ﺍﳌﻠﻜﻴﺔ ﺍﻟﻔﻜﺮﻳﺔ . ﺗﻮﺗﺮ ﺷﺪﻳﺪ ﰲ ﺍﻟﻌﻼﻗﺎﺕ ﺍﻻﻗﺘﺼﺎﺩﻳﺔ ﺍﻟﺪﻭﻟﻴﺔ 
ﺇﱃ ﺿﺒﻂ ﲪﺎﻳﺔ ﻫﺬﻩ ﺍﳊﻘﻮﻕ ﻋﻦ ﻃﺮﻳﻖ ﺗﻮﺣﻴﺪ ﺍﻟﻘﻮﺍﻋﺪ ﺍﳌﺘﻌﻠﻘﺔ ( SPIRT)ﺍﳌﺘﺼﻠﺔ ﺑﺎﻟﺘﺠﺎﺭﺓ 
ﺎﺭﺓ ﺍﻟﺪﻭﻟﻴﺔ ﲝﻞ ﻣﻨﺎﺯﻋﺎﺕ ﺍﳌﻠﻜﻴﺔ ﺍﻟﻔﻜـﺮﻳﺔ ﻣﻦ ﺧﻼﻝ ﺁﻟﻴﺔ ﻭﺍﺣـﺪﺓ ﺗﺎﺑﻌﺔ ﳌﻨﻈﻤﺔ ﺍﻟﺘﺠـ
ﻭﲟﺎ ﺃﻥ ﺍﻟﺴﻮﺩﺍﻥ ﻳﺴﻌﻰ ﺣﺎﻟﻴﺎ ﺇﱃ ﺍﻹﻧﻀﻤﺎﻡ ﺇﱃ ﻣﻨﻈﻤﺔ ﺍﻟﺘﺠﺎﺭﺓ ﺍﻟﺪﻭﻟﻴﺔ ﻓﺈﻧﻨﺎ  . OTWﺍﻟـ
ﻧﻌﺘﻘﺪ ﺇﻧﻪ ﻣﻦ ﺍﳌﻨﺎﺳﺐ ﻣﺮﺍﺟﻌﺔ ﻗﻮﺍﻧﲔ ﺍﻟﺴﻮﺩﺍﻥ ﺍﳌﺘﻌﻠﻘﺔ ﺑﺎﳌﻠﻜﻴﺔ ﺍﻟﻔﻜﺮﻳﺔ ﳌﻌﺮﻓﺔ ﻣﺪﻯ ﺗﻮﺍﻓﻘﻬﺎ 
ﻡ ﺑﻪ ﰲ ﻫﺬﻩ ﻫﺬﺍ ﻫﻮ ﻣﺎ ﳓﺎﻭﻝ ﺍﻟﻘﻴﺎ . SPIRTﻣﻊ ﺍﳌﻌﺎﻳﲑ ﺍﻟﺪﻭﻟﻴﺔ ﺍﳌﻨﺼﻮﺹ ﻋﻠﻴﻬﺎ ﰲ ﺍﺗﻔﺎﻗﻴﺔ  
  .ﺍﻷﻃﺮﻭﺣﺔ
ﺗﻨﻘﺴﻢ ﺍﻷﻃﺮﻭﺣﺔ ﺇﱃ ﺃﺭﺑﻌﺔ ﺃﺑﻮﺍﺏ ﻳﺘﻨﺎﻭﻝ ﺍﻟﺒﺎﺏ ﺍﻷﻭﻝ ﺍﻟﻄﺮﻕ ﺍﻟﺪﺑﻠﻮﻣﺎﺳﻴﺔ   
ﺣﻴﺚ ﻳﻘﻮﻡ ﺍﻟﺒﺎﺏ . ﻭﺍﻟﻘﻀﺎﺋﻴﺔ ﳊﻞ ﺍﳌﻨﺎﺯﻋﺎﺕ ﺍﳌﻨﺼﻮﺹ ﻋﻠﻴﻬﺎ ﰲ ﻣﻴﺜﺎﻕ ﺍﻷﻣﻢ ﺍﳌﺘﺤﺪﺓ 
ﺑﺎﻟﺸﺮﺡ ﻭﺍﻟﻨﻘﺎﺵ ﻭﻣﺪﻯ ﻓﻌﺎﻟﻴﺔ ﻭﻣﻼﺀﻣﺔ ﻫﺬﻩ ﺍﻟﻄﺮﻕ ﻟﻴﺲ ﳊﻞ ﺍﻟﱰﺍﻋﺎﺕ ﺑﲔ ﺍﻟﺪﻭﻝ ﺍﻷﻋﻀﺎﺀ 
ﺍﳌﺘﺤﺪﺓ ﻓﺤﺴﺐ ﺑﻞ ﺑﲔ ﺍﻟﺪﻭﻝ ﺍﻷﻋﻀﺎﺀ ﰲ ﻛﺜﲑ ﻣﻦ ﺍﳌﻨﻈﻤﺎﺕ ﺍﻟﺪﻭﻟﻴﺔ ﺍﻷﺧﺮﻯ ﲟﺎ ﺑﺎﻷﻣﻢ 
  .ﰲ ﺫﻟﻚ ﺍﳌﻨﻈﻤﺔ ﺍﻟﻌﺎﳌﻴﺔ ﻟﻠﺘﺠﺎﺭﺓ ﺍﻟﺪﻭﻟﻴﺔ
ﺍﻟﺒﺎﺏ ﺍﻟﺜﺎﱐ ﻳﺘﻨﺎﻭﻝ ﺍﳌﺮﺍﺣﻞ ﺍﻷﺳﺎﺳﻴﺔ ﺍﻟﺜﻼﺛﺔ ﺍﻟﱵ ﻳﺘﻢ ﻣﻦ ﺧﻼﳍﺎ ﺣﻞ ﺍﻟﱰﺍﻉ ﺍﻟﺘﺠﺎﺭﻱ   
. USD – ﺣﻞ ﺍﻟﱰﺍﻋﺎﺕ ﺑﺎﳌﻨﻈﻤﺔ ﺍﻟﻌﺎﳌﻴﺔ ﺍﻟﺪﻭﻟﻴﺔ ﺣﺴﺐ ﻧﺼﻮﺹ ﺍﺗﻔﺎﻗﻴﺔ ﺍﻟﺘﻔﺎﻫﻢ ﺣﻞ ﻗﻮﺍﻋﺪ
ﻳﺘﻨﺎﻭﻝ ﺍﻟﺒﺎﺏ ﺑﺎﻟﻨﻘﺎﺵ ﻓﻌﺎﻟﻴﺔ ﺍﳌﺮﺍﺣﻞ ﺍﻟﺜﻼﺛﺔ ﻭﺍﻟﻜﻴﻔﻴﺔ ﺍﻟﱵ ﺗﺴﺎﻋﺪ ﺎ ﺍﻟﺪﻭﻝ ﺍﻷﻃﺮﺍﻑ ﰲ 
ﺍﻟﱰﺍﻋﺎﺕ ﺣﺴﺐ ﺣﺠﻢ ﻭﻛﺜﺎﻓﺔ ﺍﻟﻘﻀﺎﻳﺎ ﺍﳌﻔﺮﻭﺿﺔ ﻟﻠﻔﺼﻞ ﺑﻮﺍﺳﻄﺔ ﻫﺬﻩ ﺍﻵﻟﻴﺔ ﲟﺎ ﻓﻴﻬﺎ 
  .SPIRTﺍﻟﻘﻀﺎﻳﺎ ﺍﻟﱵ ﺗﻨﺠﻢ ﻋﻦ ﺍﺗﻔﺎﻗﻴﺔ 
ﻟﻔﻜﺮﻳﺔ ﻣﻦ ﺧﻼﻝ ﺍﻻﺟﺮﺍﺀﺍﺕ ﺍﳉﻨﺎﺋﻴﺔ ﺍﻟﺒﺎﺏ ﺍﻟﺜﺎﻟﺚ ﻳﺘﻨﺎﻭﻝ ﺇﻧﻔﺎﺫ ﺣﻘﻮﻕ ﺍﳌﻠﻜﻴﺔ ﺍ  
  . ﺑﺎﳌﻘﺎﺭﻧﺔ ﻣﻊ ﻗﻮﺍﻧﲔ ﺍﻟﺴﻮﺩﺍﻥSPIRTﻭﺍﳌﺪﻧﻴﺔ ﺍﻟﻮﺍﺟﺒﺔ ﺍﲣﺎﺫﻫﺎ ﻭﻓﻘﺎ ﻻﺗﻔﺎﻗﻴﺔ 
ﺍﻟﺒﺎﺏ ﺍﻟﺮﺍﺑﻊ ﻳﻠﺨﺺ ﺍﻟﻨﺘﺎﺋﺞ ﺍﻟﱵ ﺗﻮﺻﻞ ﺇﻟﻴﻬﺎ ﺍﻟﺒﺤﺚ ﻭﻳﻘﺪﻡ ﺍﻟﺘﻮﺻﻴﺎﺕ ﺍﻟﱵ ﻳﺮﺍﻫﺎ   
ﻟﻜﻲ ﺗﻮﺍﻛﺐ ﺍﻟﺒﺎﺣﺚ ﺇﺎ ﻣﻔﻴﺪﺓ ﺇﺫﺍ ﺃﺩﺧﻠﺖ ﻛﺘﻌﺪﻳﻼﺕ ﰲ ﻗﻮﺍﻧﲔ ﺍﳌﻠﻜﻴﺔ ﺍﻟﻔﻜﺮﻳﺔ ﺍﻟﺴﻮﺩﺍﻧﻴﺔ 
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CHAPTER ONE 
 
DIPLOMATIC AND LEGAL METHODS OF SETTLEMENT OF 
DISPUTES BETWEEN STATES 
 
I. Introduction. 
 Disputes are bound to arise between states over disagreements, 
claims and counter-claims made by one state against another. Once a 
dispute has arisen there are usually two ways of solving it: force and 
reason.١ These two solutions have been used from time to time in disputes 
between states. In most cases stronger states have been quick to resort to 
force against the weak states.٢ 
 Disputes which lead to violent confrontations between states occur 
for many reasons. History is littered with many examples of trade 
disputes turning into war such as the trade war of the ١٩٣٠s, when 
countries competed to raise trade barriers in order to protect domestic 
producers and retaliate against each other’s barriers. This worsened the 
Great Depression and eventually played a part in the outbreak of World 
War II.٣ After the Second World War, two developments helped avoid a 
repeat of the pre-war trade tensions. International Cooperation developed 
in coal, iron and steel in Europe. Globally, the General Agreement on 
Tariffs and Trade (GATT) was created. These two development proved 
successful so much so that they are now considerably expanded. The 
                                                 
١ Margan Green, International Law : Law of Peace, ٢٦٧ (١٩٧٣). 
٢ Henkin, and others, International Law: Cases and Materials, ٧٧٤-٨٦٤ (٣rd ed. ٢٠٠٠). 
٣ World Trade Organization, A Training Package, Module One Overview, ١٥ Dec. 
١٩٩٨. 
former has become the European Union (EU) ad the latter has become the 
World Trade Organization (WTO).٤ 
 As an alternative solution to the use of force the main function of 
international courts and tribunals has been and is to resolve disputes 
between states. Thus when the ١٨٩٩ Hague Convention established the 
Permanent Court of Arbitration (PCA), it did so with a clear desire to 
avoid force as far as possible between states.٥ The convention urged 
member states in Article ١ to use their best efforts to ensure the pacific 
settlement of international disputes. Traditional inter-state dispute 
settlement in contentions cases had been therefore the main preoccupation 
of both the Permanent Court of International Justice (PCIJ) and as it is 
now for International Court of Justice (ICJ).٦ It is also the primary 
function of the established international bodies such as the International 
Tribunal for the Law of the Sea and the World Trade Organization 
(WTO) Dispute Settlement Body.٧ 
 After the Second World War the United Nations Charter finally 
outlawed the use of force as a means of settling disputes under Article ٢. 
It provides that all members of the Untied Nations shall settle their 
international disputes by peaceful means in such a way that international 
peace, security and justice are not endangered.٨ The obligation of 
peaceful settlement of disputes, as this is what it came to be under the UN 
Charter, applies to disputes rather than to all disagreement between states. 
And a dispute according to PCIJ, is “a disagreement on a point of law or 
interests between two persons”. This definition was made in ١٩٢٤ in the 
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Mavrommatis Palestine Concession٩ Case  in which the jurisdiction of the 
PCIJ was challenged. 
 In the Peace Treaties Case,١٠ complaints were made by the United 
Kingdom and United States of America that Bulgaria, Hungary and 
Rumania were failing to comply with certain human rights obligations 
imposed upon them by the Peace Treaties concluded at the end of World 
War II. But when it was claimed that these complaints evidenced the 
existence of a dispute which, under the terms of the Peace Treaties could 
be referred to arbitration, Bulgaria, Hungary and Rumania argued that 
there was no dispute in existence. In its Advisory Opinion, the PICJ, 
noting that the two sides held clearly opposite views concerning the 
question of performance or non-performance of ceria treaty obligations, 
concluded that international disputes have arisen and asserted that 
whether or not an international dispute exist is a mater for objective 
determination by the court. This much is what the meaning of a dispute is 
under international law. Further elaboration on this point is beyond the 
scope of this brief examination. 
 After having outlawed the use of force as stated earlier, the UN 
Charter then lays down dispute settlement procedures under Article 
٣٣(١). Those procedures include, among others, negotiation, inquiry, 
mediation, conciliation, arbitration and judicial settlement.١١ These 
procedures are categorized into diplomatic and legal or judicial means of 
settlement.١٢ 
 In this chapter we will discuss briefly the applications of the 
dispute settlement procedures with view to finding out how effectively 
they facilitate the settlement of disputes between states. 
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٢.  Diplomatic Means of Dispute Settlement. 
 Diplomatic or non-adjudicatory means of dispute settlement 
according to some authors such as Henkin,١٣ are preferred by most states 
because they enable the parties to retain control over the dispute 
depending on whether they may accept or reject a proposed settlement.١٤ 
The diplomatic means are: negotiation or consultation; inquiry and fact, 
finding, mediation and good offices and conciliation. We shall discuss 
them in that order. 
 (i)  Negotiation or Consultation. 
 Negotiation or consultation is a process by which two parties to a 
dispute confer to exchange views on the subject-matter of the dispute 
between them with the view to reaching a solution. Such parties could be 
individual persons or a group of people or states. States have from time 
immemorial resorted to this means. As stated earlier the method allows 
the parties to have control over the results of the disputes which divide 
them.١٥ The vast majority of disputes between states are therefore 
resolved by direct diplomatic negotiation. In fact, this method is not 
confined to international law. Most disputes in many legal systems are 
settled by negotiation or consultations. 
 States are under implied duty to enter into negotiations from the 
general obligation of states to settle their disputes peacefully in 
compliance with Article ٢(٣) of the United Nations Charter.١٦ Some 
treaties which refer to negotiations or consultations in some cases, such as 
the North Atlantic Treaty Organization (NATO) Agreement, make prior 
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consultation or negotiation obligatory before action is taken.١٧ The 
Agreement Governing the Activities of states on the Moon and other 
Celestial Bodies ١٩٧٩ makes the carrying out a negotiations, 
consultations or exchange of views obligatory.١٨ 
 Where the parties are under an obligation to negotiate, as they were 
in the case of Railways Traffic between Lithuania and Poland in ١٩٣٧, 
the Permanent Court of International Justice decided that they are under 
an obligation not only to enter into negotiations but to pursue negotiations 
as far as possible with view to concluding agreement.١٩ 
 In the case of Mavrommatis, cited above, the court stated that 
negotiations is the  chief method by which states settle their disputes, 
whether this arises out of their state interests or in respect of claims by 
their nationals. The court further said that before a dispute can be made 
the subject of an action at law, its subject-matter should have been 
defined by diplomatic negotiations. All these precautionary measures of 
prior consultation or negotiations before action is taken under NATO 
Agreement, the making of negotiations or consultations obligatory under 
the Agreement Governing Activities on the Moon and other Celestial 
Bodies and the requirement of prior definition of the subject-matter of a 
dispute through diplomatic negotiation laid down by the PCIJ in 
Mavrommatis case , are ways and means of avoiding war between states. 
Negotiations may be bilateral or multilateral depending on the number of 
the parties involved, multilateral negotiations have of late developed into 
forms such as collective negotiations. In modern times states have 
frequently pursued their claims through this method. Under it, a state 
seeks assistance of a third party which brings about a negotiated solution 
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through a process known as “the Lumpsum Settlement Agreement”.٢٠ A 
state negotiates a settlement of claims that it presents on behalf of a large 
number of individuals and corporations who have it nationality. The stat 
first gathers evidence that enables it to estimate the total value of the 
claims in question. This is done through public announcements requiring 
the registration of claims against the foreign state within set time limits. It 
then proceeds to negotiate with the state against which the claims are 
made. Agreement is reached on a whole sum payable in full settlement of 
all the claims. That sum is then available for distribution between the 
claimants. At this stage there is a further process in which claimants must 
provide full proof of their losses to a claims commission established in 
the state which has negotiated the settlement on their behalf. It is this 
commission which determines the amount of each claim which is eligible 
for compensation. Once the total of eligible claim is known the lumpsum 
is distributed equally between the claimants. 
 One point which is worth noting about collective negotiations is the 
use of third party. This development marks a departure from negotiation 
practice which involves only the two parties to the dispute exchanging 
views on the subject matter of their dispute. Third party intervention is a 
practice used in the dispute settlement procedures which we are going to 
discuss fate this procedure. 
 In the United Kingdom the function of collective negotiation is 
discharged by the Foreign Compensation Commission. In United States 
of America it is done by the Foreign Claims Settlement Commission. 
 To conclude, it could be said that negotiation is moving away from 
being a mere exchange of view between disputing state parties to a 
mechanism whereby the assistance of a third party is sought and relied 
on. The fact is, it is indeed a useful dispute settlement procedure. 
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 (ii) Inquiry and Fact Finding. 
 Fact finding and inquiry are two terms  used interchangeably as 
methods for establishing facts in international laws. Most international 
disputes raise questions of fact and instead of engaging in direct 
diplomatic negotiations the parties may wish the facts to be known first 
before they think for the solution. Finding of facts is carried out by an 
impartial body who in doing so helps reduce, in most cases, the tension in 
the area of disagreement between the disputing parties. The parties agree 
to appoint a body to conduct an inquiry with view to producing an 
impartial finding of disputed facts. This helps prepare the way for a 
negotiated settlement. The parties are not obliged to accept the findings of 
an inquiry but in most cases they always accept them.٢١ 
 Sometimes the task of establishing facts is combined with legal 
evaluation and making recommendations for the settlement of the dispute. 
The Dogger Bank incident٢٢ provides one such a case. The facts in brief 
were that in ١٩٠٤, the Russian Baltic fleet, on its way to the Pacific to 
engaged in the war with Japan fired upon British fishing vessels operating 
around the Dogger Bank in the North Sea, alleging that it had been 
provoked by the Japanese Submarines. The parties appointed a 
commission of inquiry composed of senior naval officers from Great 
Britain, Russia, the Untied States, France and Austria with the task of not 
only to establish what had actually happened, that is facts, but also to 
make findings on the responsibility and the degree of fault of those 
involved from both parties. When the Commission presented its report on 
the findings both parties were satisfied. Britain withdrew its insistence on 
the punishment of the Russian Admiral and Russia agreed to pay ₤٦٥،٠٠٠ 
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in compensation. In this way the intervention of United Kingdom in the 
war against Russia was avoided. 
 Commissions of inquiry could be ad hoc, temporary, for specific 
purpose which once accomplished the commission ceases to exist. They 
could also be permanent bodies established in advance by agreement for 
certain kinds of disputes.٢٣ Both conventions of ١٨٩٩ and ١٩٠٧ of Hague 
provide for International Commission of Inquiry. Several Commissions 
of inquiry were setup under the Hague Conventions including the one 
which investigated the Dogger Bank incident just cited above.٢٤ 
 The General Assembly and the Security Council are empowered to 
establish International Inquiry Commissions, to help resolve disputes 
between states.٢٥ In its efforts to prevent and/or reduce disputes and 
situations which threaten international peace and security, the General 
Assembly established a special committee on the charter and on the 
strengthening of the role of the organization in ١٩٨٨. The report of that 
Committee lead to a resolution and a Declaration on fact-finding by the 
United Nations on ٩ December ١٩٩١. The Declaration defined fact-
finding as “any activity designed to obtain detailed knowledge of the 
relevant facts of any dispute or situation which the Competent United 
Nations Organs need in order to exercise effectively their functions in 
relation to the maintenance of international peace and security”.٢٦ This 
definition is appropriate in our opinion because it satisfied the purpose 
envisaged or contemplated by any parties to any dispute who would want 
to know the fact about the subject of their disagreement, before thinking 
about its solution. As we have said earlier, an impartial which produces 
an impartial fact-finding report helps reduce tension between parties to 
                                                 
٢٣ Collier and Lowe, supra note ٩, at ٢٥. 
٢٤ Green, supra note ١, at ٢٧٣. 
٢٥ Id. 
٢٦ Collier and Lowe, supra note ٩, at ٢٧. 
the dispute besides preparing the way for negotiated solutions. Thus 
obtaining detailed knowledge of relevant facts of a given dispute is the 
bottom line of any solution not only of international disputes but indeed 
of any dispute as well. 
 In conclusion, inquiry and fact-finding are again two useful 
methods just as negotiations and consultation, as we have seen how 
successfully the report of the fact finding Mission resolved the Dogger 
Bank incident between United Kingdom and Russia in ١٩٠٤. 
 (iii) Mediation and Good Offices. 
 When the degree of animosity between two parties to a dispute is 
so great that direct negotiation becomes unlikely, a third party who 
assumes the task of reconciling the opposing claims and appearing their 
feelings intervenes. Such a third party could be an eminent individual 
who offers his or her services on his or her own behalf or on behalf of his 
or her country to help the disputing states to reach a settlement. He tries 
to settle the quarrel by opening negotiations with each of the parties to the 
dispute separately with view to inducing both of them to agree to his final 
proposal based on his findings.٢٧ 
 The intervention is either in form of good offices or mediation. The 
difference between the two terms is that whereas a mediator takes active 
steps of his own, good offices involves action taken by a third party to 
being about  negotiation without the third party actively participating in 
the discussion of the dispute.٢٨ Yet, the terms are so similar that they are 
frequently used interchangeably instead of two different labels of dispute 
settlement. Both give advices which have no binding force on the parties 
to the  dispute. Once the terms of the proposed settlement by a mediator 
are rejected by one or all the parties, or the mediator himself discovers 
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that his terms are not acceptable. His function is terminated.٢٩ This is one 
of the reasons why it is necessary that a mediator or third party offering 
his good offices has to enjoy the confidence of both parties although it is 
usually not easy to find a mediator who fulfils this requirement. In the 
Beagle Channel dispute over the ownership of certain islands in the 
entrance to the channel between Chile and Argentina, an arbitral award 
was issued in favour of Chile by a tribunal of five judge of the ICJ in 
١٩٧٧, The award was highly sensitive and totally unacceptable to 
Argentina. It refused to abide by it: Eventually the Pope proposed 
Cardinal Antonio Samore’ for a mediator. Both parties accepted him and 
the dispute was successfully resolved in ١٩٨٤ through the good offices of 
Pope which was not based on any law.٣٠  
 As we have stated above good offices and mediation combine 
together to help very effectively in cases where the parties are not in 
talking terms. For instance, in the Hostages case in Tehran between Iran 
and the United States the two countries were not in talking terms but with 
the intervention of Algerian Government the Algiers Accord which led to 
the establishment of Iran United States Claims tribunal was conducted in 
١٩٨١,٣١ and eventually the matter was resolved. 
 The General Assembly and the Security Council of the United 
Nations are competent to recommend the use of good offices of mediation 
either by a member state or by an agency or by directly offering their own 
services. The United Nations did so in the Indonesian and Palestinian 
Crisis in ١٩٤٧ and ١٩٦٦ respectively. The Secretary General does offer 
his good offices from time to time such as he did in Cyprus and 
Kampuchea in ١٩٦٤ and ١٩٨٩. He did the same during the Falklands War 
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in ١٩٨٢ between United Kingdom and Argentina.٣٢ Recent examples of 
mediation include the rule played by European Community and UN in the 
Yugoslav Conflict between ١٩٩١-١٩٩٥  and the current, on-going role of 
IGAD in the Sudan Civil War. 
 Unfortunately, mediation is not without problems. It is referred to 
as a “go-between”, and as the old Chinese proverb goes, “the go-between 
wears out a thousand sandals”, and we gave stated earlier that a mediator 
has to be preferably acceptable to both parties to the dispute. Yet, even a 
person who is acceptable to them does not in all cases have it smooth. For 
taking active role endangers relations of the mediator with one or all the 
disputants. This is a fact which can be hardly ruled out in view of the fact 
that a truly neutral stance is sometimes not possible without favouring 
one side or the other, particularly in armed conflicts. Furthermore, lack of 
sufficient influence on the part of mediator or third party, according to 
one author, Malanczuck, has been behind failure of the settlement of 
some international disputes.٣٣ Small states do not have sufficient leverage 
to persuade the parties to disputes to reach a compromise, and great 
powers who may have more chances of success because of their huge 
resources and weight tend to pursue their own interests right at the very 
same time the mediation is in process. Chances of settlement tend to be 
possible in only small local conflicts.٣٤ 
 Like negotiation, inquiry and fact finding, mediation and good 
offices require the consent and cooperation of the parties to the dispute. 
Again to conclude, mediation and good offices  are useful methods of 
dispute settlement. 
 (iv) Conciliation. 
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 Conciliation as a dispute settlement method combines the 
characteristics of inquiry and mediation.٣٥ It is described as “intervention 
in the settlement of an international dispute by a body having no political 
authority of its own, but enjoying the confidence of the parties to the 
dispute, with the task of investigating every aspect of the dispute and of 
proposing a solution which is not binding on the parties”.٣٦ The term has 
also been defined as :the process of settling a dispute by referring it to a 
commission of persons whose task is to elucidate the facts and to make a 
report containing proposals for a settlement but not having the binding 
character of an award or judgment”.٣٧ Furthermore, and according to the 
Institut de droit international conciliation is “a method for the settlement 
of international disputes of any nature according to which a commission 
set up by the parties, either on a permanent basis or on an ad hoc basis to 
deal with a dispute, proceeds to the impartial examination of the dispute 
and attempts to define the terms of settlement susceptible of being 
accepted by them or of affording  the parties, such as they may have 
requested”.٣٨ 
 The purpose of quoting all the three definitions is to be able to 
identify and compare the differences and similarities between conciliation 
and the rest of the diplomatic procedures. As stated above, conciliation 
combines some characteristics of inquiry and mediation. Elements of 
similarity appear in the task of gathering facts about the dispute. In all the 
three procedures, collection of facts about a dispute ranks equally high 
proposals put forward by third of intervening body in all the three 
methods are not binding on the parties to the dispute. But while the 
intervention of a third party with view to settling the dispute in the case of 
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inquiry and mediation may not necessarily come about as a result of 
appointment, it has to be through appointment in the case of conciliation. 
This is clear in the last of the three definitions stated above. The general 
practice is that the parties to a dispute nominate one or two of their own 
nationals and agree on a certain number of impartial and independent 
nationals of other states in order to provide a neutral majority.٣٩ This is 
the main difference between conciliation and the rest of the diplomatic 
methods, that is, inquiry, mediation and negotiation. 
 Multilateral treaties provide for conciliation and a number of 
treaties made after the First World War provide for conciliation 
commissions such as the France-Switzerland Agreement of ٦ April 
١٩٢٥.٤٠ A number of disputes dealt with by commissions include Chaco 
Case (١٩٢٩), the Franco Siamese Border Case ١٩٤٧ and others.٤١ 
 In ١٩٩٠, the General Assembly of the UN which has power to 
appoint commissions to effect conciliation circulated draft rules for 
conciliation of disputes between states. The rules dealt with, inter alia, 
initiation of conciliation proceedings, the number of conciliators whether 
sole or commission of three or five members and their appointment. 
 These efforts underline the importance which the General 
Assembly places on conciliation as dispute settlement mechanism. 
 In conclusion, it is clear from the foregoing discussion that 
diplomatic means of dispute settlement and preferred by disputing states 
because they are not bound to accept the proposals which emerge from 
them. But they do accept the proposals which ultimately emerge from the 
deliberations of these procedures in most cases. States have resorted to 
negotiations from time immemorial and continue to do so until today. 
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Member states of the United Nations are under duty to enter into 
negotiations as a matter a compliance with the Charter Inquiry  and fact 
finding help reduce tensions between disputing states. The procedure by 
doing thus prepares conducive atmosphere for a peaceful settlement. The 
General Assembly, the Security Council and the Secretary General of the 
United Nations use diplomatic means frequently in their efforts to 
maintain international peace and security. 
٣. Legal Means of Dispute Settlement. 
 If the parties feel that diplomatic or non-binding methods would 
not be appropriate they make provisions in a treaty for arbitration and/or 
judicial settlement as means of settling disputes which might arise 
between member states to such a treaty. Both methods or means result in 
the third party decision legally binding upon the parties.٤٢ We will discuss 
the legal means of arbitration and judicial settlement of disputes. 
 (i) Arbitration. 
 Arbitration is the determination of a difference between states or 
between a state and a non-state entity through a legal decision of one or 
more arbitrators and an umpire, or of a tribunal other than the 
International Court of Justice or other permanent tribunal.٤٣ But the 
International Law Commission defines arbitration as “the procedure for 
the settlement disputes between states by a binding award on the basis of 
law and as the result of an undertaking voluntarily accepted”.٤٤  We do 
not see the need for further explanation since the full meaning of this term 
will unfold as we proceed with its discussion. 
 Arbitrations are formed by each of the two parties to the dispute 
appointing an arbitrator. The two arbitrators thus appointed then agree on 
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the choice of the third arbitrator or umpire. The arbitral tribunal therefore 
consists of three or more persons who decide by majority vote.٤٦ 
 The parties which request arbitration agree on procedure and the 
law to be applied in the arbitration agreement known as “compromise”. 
Unless arbitration provides otherwise, the tribunal applies what it has 
been directed to apply in the compromise.٤٥  
 Members of a tribunal are required to perform a judicial regardless 
of the means chosen to arrive at their award. This implies application of 
the rules of natural justice such as giving both parties to the dispute 
adequate and equal opportunity to present their case. This requirement 
further dictate that persons composing the tribunal possess particular 
qualifications. These include competence in questions of international 
law, high moral reputation, and they have to be disposed to accept the 
duties of an arbitrator.٤٦ Thus arbitral bodies in most cases are composed 
of judges and lawyers appointed by the parties. Such arbitral bodies could 
be ad hoc, temporary, or continuing bodies set up to handle certain 
categories of disputes.٤٧ 
 International arbitration goes back to ancient Greece when its use 
as a means of peaceful settlement was frequent even during the Middle 
Ages. It then declined until its revival in the nineteenth century by a 
series of arbitrations between United States and the United Kingdom 
arising out of the Jay Treaty ١٧٩٤ and the Treaty of Ghent ١٨١٤.٤٨ One of 
those series of treaties between the same two countries, US and UK, is 
the Washington Treaty ١٨٧١ which established arbitration tribunal to 
arbitrate Alabama Claims ١٨٧٢. In that case United States sought 
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compensation for the losses inflicted upon the union side during the 
American Civil War by the Warship Alabama supplied to the confederacy 
by British  Shipbuilders in breach of Britain’s international legal duty of 
neutrality.٤٩ The experience of Alabama tribunal was followed in 
subsequent similar disputes including Behring Sea Fur Seal Case, ١٨٩٣ 
and the British Guiana-Venezuela Boundary dispute ١٨٩٧.٥٠ 
 In an attempt to find ways of reducing the risks of armed conflict in 
Europe in ١٨٩٩, the Tsar of Russia, Nicholas II,٥١ initiated the  Hague 
Peace Conference with view to adopting a convention on peaceful 
settlement of disputes. This convention which came to be known as the 
Hague Convention No. I and its revised version, Hague ١٩٠٧, which was 
initiated by President Theodore Roosvelt of United States, described the 
law of arbitration in three important aspects. First, it stated that objective 
of international arbitration is the settlement of disputes between states by 
judges of their own choice, and on the basis of respect for law. Secondly, 
it stated that recourse to arbitration implies the legal undertaking to 
submit in good faith to the award as well. Finally, it was agreed that the 
permanent Court of Arbitration (PCA) be set up. This court marked a 
very important period as the first standing international adjudicatory 
body.٥٢ It was to be competent with respect to all cases of arbitration not 
submitted by compromise between the parties to any judicial body.٥٣ 
These three aspects jointly enhanced the effectiveness of arbitration as a 
dispute settlement procedure. Now, judging from the bulk of cases and 
the variety of types of disputes which states settled through it during its 
heydays before the First World War, it could be said that arbitration was 
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frequently resorted to. For instance, ٥٣٦ arbitral awards were issued 
between ١٧٩٩ and ١٨٠٤.٥٤ When the Permanent Court of International 
Justice (PCIJ) and its successor, the International Court of Justice (ICJ), 
emerged, resort to arbitration was overshadowed. Yet it has not been 
totally abandoned. 
 In conclusion on arbitration we can say that arbitration is a useful 
procedure which enables the parties to have their dispute settled by judges 
of their own choice. It was frequently used in the early times of the 
Middle Ages and continue to be used until today. The emergence of the 
PCIJ and the ICJ has somehow weakened the resort to it but states still do 
resort to it along with other dispute settlement methods. 
 (ii) Judicial Settlement of Disputes. 
 The establishment of the Permanent Court of Arbitration (PCA) did 
not end the search for a permanent judicial tribunal. After the Second 
World War the International Court of Justice (ICJ) was established. 
Judicial settlement under international law is performed by the ICJ which 
was preceded by the Permanent Court of International Justice (PCIJ) that 
used to do the same function. Both are referred to as judicial institutions 
of global competence or the “World Court”.٥٥ Each is governed by its 
constituent treaty known as :the statute”. The statue of PCIJ was signed in 
١٩٢٠ and came into force in ١٩٢١.٥٦ Although both the PCIJ and the 
League of Nations which established it were dissolved in ١٩٤٦. following 
their replacement by the International Court of Justice and the United 
Nations respectively, relations between the two courts continue. Cases 
which could be brought before the PCIJ under treaties still in force 
between parties to the ICJ statute are now referred to the ICJ. 
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 The ICJ is seated at the Peace Palace in the Hague and although it 
is one of the six principal organs of the United Nations, it has not been 
integrated into the hierarchical structure of the other five organs.٥٧ This 
preserves its special position as an independent court. Its governing 
statute which resembles the statute of the PCIJ is annexed to the Charter 
of the United Nations so that all members of the United Nations are 
automatically parties to the statute. But states which are not members of 
the UN may also become parties to the statute on conductions to be 
determined in each case by the General Assembly upon the 
recommendation of the Security Council under Article ٩٣(٢) of the 
Charter.٥٨ 
 The ICJ consists of fifteen judges elected by the Security Council 
and the General Assembly voting separately each. Nominations are made 
by national groups under Article ٤ of the Statute,٥٩ not by governments 
and they may not include more than one national of any state. The 
composition of the bench should reflect the main forms of civilization 
and the principal legal systems of the world.٦٠ As regards their 
qualifications each judge is required to possess the qualifications required 
in their home countries for appointment to the highest judicial office, or 
must be jurists of recognized competence in international law.٦١ 
 The ICJ has two types of jurisdiction, contentions and advisory. 
Under the former, Article ٣٤(١) of the statute of the ICJ provides that 
only states may be parties in cases before the Court. Thus the states which 
are entitled to appear are form one of three categories. The first includes 
all the members who, under Article ٩٣١١١ of the UN Charter are ipso 
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facto parties to the statute of the court. The second includes non-UN 
members who desire a permanent association with the court, and under 
Article ٩٣(٢) become parties to the statute on conditions to be determined 
in each case by the General Assembly on the recommendation of the 
Security Council. The third and last category includes non-UN members 
wish to appear before the Court as parties in a particular dispute or class 
of disputes but without becoming a party to the statute. The court has 
power to decide disputes between states under Article ٣٦(١) of the statute. 
It disposes of cases which the parties refer to it and all matters specially 
provided for in treaties and conventions in force. This include treaties that 
conferred jurisdiction upon PCIJ as we mentioned above under the latter, 
it gives advisory opinions on any legal question, and the bodies authorize 
to request advisory opinion are the Security Council and the General 
Assembly at any time and on any legal question under Article ٩٦(١) of 
the Charter. Other organs of the UN and the specialized agencies when 
authorized by the General Assembly may also seek advisory opinion in 
relation to legal questions arising within the scope of their activities under 
Article ٩٦(٢) of the Charter. 
 There is a third jurisdiction by which states parties to the statute 
may decline their recognition of the compulsory jurisdiction of the Court 
through optional clause.٦٢ But this applies only to any their state 
accepting the same  obligation and may also be subjected to reservations 
such as the tie within which it may last.٦٣ 
 The dispute submitted to the Court by the states are decided in 
accordance  with international law, that is to say, the sources of 
international law which, inter alia, include international conventions, 
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whether general or particular, establishing rules recognized by the 
contesting states.٦٤ 
 Judgments of the court are final and without appeal and are binding 
on the parties to litigation before it and with respect to that particular 
case.٦٥ The Security Council is authorized to make recommendations or 
decide upon measures to be taken to give effect to judgments.٦٦ 
 A detailed discussion of ICJ is outside the scope of this brief 
examination. But perhaps it is important to mention at this stage that 
defendant states often plead many sort of excuses by way of preliminary 
objection in a bid to oust its jurisdiction. One of the common objections is 
political dispute. For instance, in the hostages case cited above, between 
Untied States of America and Iran, Iran pleaded that the ICJ had no 
jurisdiction on the grounds that it could not examine the complaint of US 
separately from overall problem involving more than twenty-five years of 
continual interference by the United States in the internal affairs of Iran. 
The court rejected this argument. It said: “Legal dispute between 
sovereign states by their very nature are likely to occur in political 
contexts, and often form only one element in a wider and longstanding 
political dispute between the states concerned. Yet never has the view 
been put forward before that, where the matter submitted to the Court by 
the parties to a dispute, is a mixture of political and legal issues, the court 
should decline to resolve the legal questions at issue between them. Nor 
can any basis for such a view of the court’s function or jurisdiction be 
found in the charter or the statute of the court. If the court were, contrary 
to its settled jurisprudence, to adopt such a view, it would impose a far-
reaching and unwarranted restriction upon the role of the curt in the 
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peaceful solution of international disputes”.٦٧ We fully agree with the 
argument of the court because neither the charter nor the statute  has 
precluded political disputes from matters which member states of United 
Nations could submit to the ICJ determination. In fact such a vie would 
render the ICJ impotent in the fact of increasing international disputes. 
The plea was rightly rejected the court proceeded to determine the matter 
and tranabided by the decision of the ICJ and released the hostages in 
January ١٩٨١, seven months after the court’s judgment. United States 
agreed to withdraw all claims pending against Iran before the ICJ.٦٨ This 
is one example out of several international disputes which have been 
successfully resolved by the International Court of Justice. 
 But inspite of this success recourse to the ICJ has not been up to 
the expectations of international law lawyers. During the period from 
١٩٤٦ to July ٣١, ١٩٩١, the Court had ٨٦ cases presented to it. It rendered 
٥٢ judgments and ٢١ advisory opinions. It issued ٢٤ orders, mostly of 
procedural character including some connected with provisional 
measures.٦٩ This caseload is less than the average of two cases per a year 
over the period of ٤٥ years, ١٩٤٦-١٩٩١. It shows that either the world 
was peaceful that there were no disputes or lack of desire to refer disputes 
to the ICJ. The latter is the case. For the General Assembly urged member 
states to make greater use of the court but there is much reluctance on the 
part of states to have their disputes adjudicated upon by the ICJ. And they 
give many reasons for this attitude. Among them, that litigation is 
uncertain, time consuming and troublesome. Policies do not want to lose 
control of cases which they might resolve by negotiations or political 
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pressures. Diplomats prefer diplomacy. Political leaders prefer 
persuasion, manoeuvre and flexibility.٧٠  
 Inspite of all this, to conclude the discussion abut the ICJ, it 
remains to be the best and appropriate World Court charged with judicial 
settlement of international disputes. It is indeed the court of global 
competence. 
٤.  Conclusion. 
 The conclusion on this chapter is that  disputes between states have 
always been there and although stranger states have always been quick to 
resort to force rather than peaceful solution, times have changed and the 
latter is gradually gaining ground beginning from the Hague Conventions 
of ١٨٩٩ and ١٩٠٧, the League of Nations down to our present day United 
Nations. Peaceful Settlement of disputes has gained ground. Force has 
been outlawed by the United  Nations Charter Methods of dispute 
settlement have been developed and passed into law. The main methods 
of peaceful settlement of disputes provided under Article ٣٣(١) of the 
Charter are, negotiations, inquiry, mediation, conciliation, arbitration and 
judicial settlement. These procedures are categorized into diplomatic and 
legal means  of settlement. Diplomatic means are, negotiation, inquiry, 
mediation and conciliation. Legal means are, arbitration and judicial 
settlement. Diplomatic means or methods attempted to resolve disputes 
between disputing states either by the contending parties themselves 
conferring and exchanging views on the subject. Matter of their dispute 
with the view to finding a solution or with the assistance of third parties 
by the use of discussion and fact finding mediation methods. The third 
party’s proposed solution under diplomatic means is not binding on the 
parties to the dispute. They can reject or accept it. Once a solution is 
rejected the whole process is terminated. 
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Under the legal methods, a disinterested party determines the legal and 
factual issues involved in the dispute through arbitration and the decision 
of the judicial organ, namely, the PCIJ under the League of Nations and 
new under the ICJ of the United Nations. 
 From the foregoing discussion in this chapter it is clear that the 
dispute settlement procedures laid down under Article ٣٣(١) of the United 
Nations Charter to do not only facilitate the settlement of disputes 
between states, but are so effective that they have been and are being 
continuously adopted by most organizations as the ideal and appropriate 
methods of solving conflicts between states. As the efforts towards 
peaceful resolution of disputes increase all over the globe, recently 
established organizations such as the World Trade Organization (WTO), 
have placed much attention on developing their own dispute settlement 
mechanism which covers the settlement of disputes between member 
state parties to a broad range of multilateral  trade agreements including 
the agreements regulating trade in intangible properties, which are 
protected by the Agreement on Trade-Related Aspects of Intellectual 
Property Rights )TRIPS Agreement ١٩٩٤) whose dispute settlement 
system is the focal point of this study. 
 
 
CHAPTER TWO 
 
THE THREE STAGES OF RESOLVING A CONFLICT IN 
ACCORDANCE WITH THE DSU 
 
I. Introduction. 
The final Act of Uruguay Round and the Marrakesh Agreement 
Establishing the World Trade Organization (WTO) were concluded in 
١٩٩٤. The WTO agreements took effect on ١ January ١٩٩٥. The 
Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS) Agreement, being one of the WTO’s agreements was also 
concluded at that same time.٧١ It deals with protection of Intellectual 
Property Rights internationally. The Agreement divides the WTO 
member states into three categories. Each category is assigned a 
transitional period of time after which it has to comply with its 
obligations under TRIPS Agreement. Developed Country member 
governments were to observe their obligations as from ١ January ١٩٩٦, 
developing member governments were to do so as from ١ January ٢٠٠٠ 
and least developed countries were to comply with their obligations as 
from ١ January ٢٠٠٦,٧٢ but this last period has now been extended to 
٢٠١٦. 
Compliance with TRIPS Agreement means that WTO member 
governments need to ensure that their national legal systems and practice 
be in conformity with the norms, standards and procedures stipulated in 
the Agreement. What this means in practice is that member governments 
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do not only need to check whether the Agreement entails additions to 
their national intellectual property regimes, but also whether the existing 
law and practice is fully in conformity with the standards, norms and 
procedures laid down in the Agreement.٧٣ Any legislation which remains 
unchanged after the transitional period, that is, not in conformity with 
TRIPS Agreement, can be challenged by other governments in the WTO 
framework. 
The Dispute Settlement Mechanism of the WTO is the same for all 
its covered agreements and it is contained in the Dispute Settlement 
Understanding (DSU), the provisions of which are contained in Annex ٢ 
of the Marrakesh Agreement.٧٤ 
The DSU consists of twenty-seven Articles which are accompanied 
by four Appendices. It replaces the arrangements which had emerged in 
the context of GATT ١٩٤٧. That system was principally a system of 
panels with the power to make non-binding recommendations. Under it, 
the adoption of panel recommendations could be blocked by any single 
contracting party. This state of affairs was viewed as a setback by the 
world trade community. It had to be changed. They went through a 
number of negotiation rounds which were finally concluded by the 
Uruguay Round which brought about the present Dispute settlement 
system, the DSU. 
A dispute submitted for a settlement in accordance with the rules of 
DSU goes through three stages: consultation, establishment of a panel 
and a review by an Appellate Body. In this chapter we will briefly 
examine these three stages with view to finding out what impact, if any, 
they make in helping the WTO member states to resolve their disputes 
peacefully. 
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 ٢. Consultation. 
 The WTO Dispute Settlement Mechanism has placed much 
emphasis on consultations٧٥ with the aim of securing a positive solution 
to a dispute.٧٦ Paragraph ١ of Article ٦٤ of the TRIPS Agreement 
provides that Articles XXII and XXIII of GATT ١٩٩٤ as elaborated and 
applied by the Dispute Settlement Understanding shall apply to 
consultations and the settlement of disputes under TRIPS Agreement 
except as otherwise specifically provided therein, that is, in TRIPS.٧٧ This 
means that both the DSU and TRIPS lay emphasis on the use of 
consultations in the settlement of disputes. Since consultation is a 
diplomatic procedure the emphasis further shows that diplomatic 
approach is the starting point in the WTO dispute settlement system. 
 Under the former system of GATT ١٩٤٧, consultation was also 
used as a means of reaching peaceful settlement of disputes.٧٨ The DSU 
has now strengthened diplomatic consultations further by making it a pre-
requisite for establishing a panel and by adopting time framework for 
consultations.٧٩ To that end the DSU provides that the WTO members 
affirm their resolve to strengthen and improve the effectiveness of the 
consultation procedures.٨٠ Member states are to accord sympathetic 
consideration to each other’s presentations and afford adequate 
opportunity to consultations in order to resolve disputes. 
 If a request for consultations is made pursuant to a covered 
agreement, the member to which the request is made shall unless 
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otherwise mutually agreed, reply to the request within ١٠ days after  the 
date of its receipt and shall enter into consultations in good faith within a 
period of no more than ٣٠ days after the day of receipt of the request with 
a view to reaching a mutually satisfactory solution.٨١ In other words 
prompt respond to a request for consultations is made a duty on the part 
of a respondent state. In a case٨٢ between Brazil and Philippine, Brazil 
refused consultations and so Philippine asked the panel to give a ruling on 
this point. The panel said: “The Philippine’s request for a ruling on 
Brazil’s refusal to consult concerns a matter which this panel views with 
the utmost seriousness. Compliance with the fundamental obligation of 
WTO members to enter into consultations where a request is made under 
the DSU is vital to the operation of the dispute settlement system. Article 
٤٫٢ and ٤٫٦ of the DSU make clear that members duty to consult is 
absolute and not susceptible to the prior imposition of any terms and 
conditions by a member”. 
 The point to note here is that the panel has used a very strong 
language in its ruling just to underline how much importance is given to 
consultations process. First, the panel describes consultations as a 
fundamental obligation of all the members of the WTO. Secondly, it 
states that consultation is vital to the operation of the dispute settlement 
system. Finally, paragraphs ٢ and ٦ of Article ٤ of DSU have been 
interpreted to mean that the WTO’s duty to consult is absolute and not 
susceptible to any member’s prior conditions. In other words a 
respondent member cannot refuse to respond to a consultation request 
because of a condition made by it which the complaining member might 
have failed to meet. 
                                                 
٨١ Art. ٤٫٣, DSU. 
٨٢ WT/DS٢٢/R, ٢٧٨ (October ١٧, ١٩٩٦) cited in Footnote ٨٧ by Gallal Wafaa 
Mohammedeen in his work in Arabic entitled, Settlement WTO’s Disputes through 
GATT Agreements, (٢٠٠٢) at ٤٢. 
 All requests for consultation have to be notified to the Dispute 
Settlement Body (DSB) by the member which requests consultations and 
all requests must be submitted in writing, and must give reasons for it; 
including identification of measures at issue and an indication of the legal 
basis for the complaint.٨٣ The importance of stating the facts in a 
complaint has been emphasized by the Appellate Body in the case of 
India-Patent Protection for Pharmaceutical and Agricultural Chemical 
Products,٨٤ also known as the India Mail-Box Case. In that case, the 
Appellate Body (AB) said: “All parties engaged in a dispute settlement 
under the DSU must be fully forthcoming from the very beginning both 
as to the claims involved in a dispute and as to the facts relating to those 
claims. Claims must  be stated clearly. Facts must be disclosed freely. 
This must be so in consultations as well as in the more formal setting of 
panel proceedings. In fact, the demand of due process that are implicit in 
the DSU make this especially necessary during consultations. For the 
claims that are made and the facts that are established during 
consultations do much to shape the substance and the scope of subsequent 
panel proceedings. If, in the aftermath of consultations, any party believes 
that all the pertinent facts relating to a claim are, for any reason, not 
before the panel, then that party should ask the panel in that case to 
engage in additional fact finding”. 
This report talks of the demands of due process which it says are 
implicit in the DSU, and that because of this reason it is necessary that 
claims be stated clearly and facts be disclosed freely at the consultation 
stage. This is because the success of the subsequent panel proceedings 
including the Appellate review, in case of an appeal, depend on what has 
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been done at the consultation stage. This is in terms of clarity of the claim 
and the firmness of the facts supporting such a claim. The word “due 
process” referred to in this report can be none other than the due process 
of law. It is true that TRIPS Agreement is based on the jurisprudence of 
legal systems including the civil and the common law systems. The due 
process of law that comes to our mind is the common law one about 
which Lord Denning, a British distinguished career judge, talked more 
than two decades ago in his work known by the same little, “The Due 
Process of Law”. Talking about what he means by due process of law he 
said, “I mean the measures authorized by the law so as to keep the 
streams of justice pure: to see that trials and inquiries are fairly 
conducted; that arrests and searches are properly made; that lawful 
remedies are readily available; and that unnecessary delays are 
eliminate”.٨٥  In our opinion, what the demands of due process implicit in 
the DSU require of the parties at the consultation stage are not different 
from Lord Denning’s definition as stated above. The report says that if, in 
the aftermath of consultations any party believes that all the pertinent 
facts relating to a claim are inadequate such a party will be entitled to ask 
the panel to conduct additional fact-finding. This report is not in any way 
less than a judicial decision of a court of law. The slight difference is in 
that instead of asking the panel to engage in additional fact-finding as is 
the case in the DSU, a fresh retrial by the trial court is the remedy that a 
higher court resorts to in cases of judicial decisions. In other words, the 
AB should have been authorized to remand cases to the panel in cases of 
inadequate facts in a WTO dispute. This has not been done apparently 
because of time frames and fears of delays in matters related to 
international trade. 
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 The two cases between Brazil and Philippine on one hand and US 
and India on the other, which we have just cited no doubt represent a 
good support for the preposition that consultation stage is an extremely 
important stage of the peaceful settlement of the WTO disputes. 
 If a member to which a request for consultation is made does not 
respond within ١٠ days after the date of receipt of the request or does not 
enter into consultations within a period of no more than ٣٠ days, or a 
period otherwise mutually agreed, after the date of receipt of request, the 
complaining party may proceed to request the establishment of a panel.٨٦ 
 In cases of urgency including cases involving perishable goods, 
members must enter consultations within ١٠ days after the date of receipt 
of request. If after ٢٠ days consultations fail, complaining party may 
request establishment of a panel.٨٧ During consultations members are to 
give special attention to particular problems and interests of developing 
country members.٨٨ It is not clear how much attention is this particular 
attention that is to be given to the developing countries. There is clearly 
room for unfavourable interpretation of this provision by developed 
country members which is unlikely to serve the problems and interests of 
the developing country. 
 Where the consultations fails to settle a dispute within ٦٠ days 
after the date of receipt of the request for consultations the complaining 
party may request the establishment of a panel. But if both parties jointly 
consider that consultations have failed to settle the dispute, the 
complaining party may request the establishment of a panel during the 
٦٠-day period of consultations.٨٩ 
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 While the consultations between one WTO member and another 
are underway, another third party or parties which consider that they have 
a substantial trade interest in consultations being held pursuant to rights 
accruing from covered agreement or agreements may notify the 
consulting members and the Dispute Settlement Body within ١٠ days 
after the date of circulation of the request for consultation of its desire to 
be joined in the consultations. If the country which requested consultation 
agrees that the claim of substantial interest is well-founded, such a 
member shall be joined in the consultations. If the request to be joined is 
not accepted the applicant will be free to request consultation in its own 
right.٩٠ 
 Although the DSU has dwelled very much on consultation as a 
dispute settlement technique, it has not abandoned the other techniques. It 
provides that any parties to a dispute could voluntarily undertake the 
procedures of good offices, conciliation and mediation, if they so agree. 
They may be requested at any time and terminated at any time, but once 
terminated, the provision says, the complaining party may then proceed 
with a request for establishment of a panel.٩١ 
 Where good offices, conciliation or mediation are entered into 
within ٦٠ days after the date of receipt of a request for consultations, the 
complaining party must allow a period of ٦٠ days after the date of receipt 
of the request for consultations before requesting the establishment of 
panel. However, if the parties jointly consider that good offices, 
conciliation or mediation have failed to settle the dispute the complaining 
party may request a panel during the ٦٠-day period.٩٢ 
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 Furthermore, the DSU uses the arbitration technique in two 
different ways. First, to determine the reasonable period of time within 
which a losing party shall implement the panel or Appellate Body 
recommendations or rulings. Secondly, as an alternative means of dispute 
settlement within the WTO for the settlement of disputes which are 
clearly defined by the parties. The parties undertake arbitration by mutual 
agreement and when they do so, they agree to abide by the arbitration 
award as well. 
 To go back to our item of discussion, it seems that the DSU’s 
reliance on consultation is not in vain. According to some authors such as 
William J. Dave and Amlia Porges, available statistics so far show that ٢٠ 
per cent of the requests for consultation presented over the period 
between ١٩٩٥ and ١٩٩٨ led to a settlement between the disputing parties 
in one way or another٩٣ before reaching panel stage. 
 This is the process under which a WTO dispute undergoes at its 
first stage of consultation and we now move to the second stage of the 
dispute settlement. 
٣. Establishment of a Panel. 
 The second stage through which a dispute undergoes if the parties 
failed to reach a solution in the first stage of consultation is panel 
adjudication. The DSU has vested the power of establishing panels in the 
Dispute Settlement Body (DSB) under Article ٢(١). In fact, this is the 
body charged with the administration of all the rules and procedures laid 
down under the DSU. So if the consultations do not lead to satisfactory 
adjustment then the aggrieved party may ask for the establishment of 
panel so that the matter can be adjudicated upon. 
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 We will discuss this stage under five brief subheadings: request for 
a panel; composition of a panel; functions; procedures; and the panel’s 
interim review. 
 (i) Request for a Panel. 
 The request for the establishment of a panel has to be made in 
writing in the same manner a consultation request is made. It has to 
indicate whether or not consultations were held, identify the specific 
measures at issue and provide a brief summary of the legal basis of the 
complaint sufficient to present the problem clearly.٩٤ Unless the DSB in 
its first meeting, and by a consensus, decides not to establish a panel, it 
should be established at the request of the complaining party at the latest, 
at the DSB meeting following that at which the request first appears as an 
item on the DSB’s agenda.٩٥ 
 (ii) Composition of a Panel. 
 A panel is to be composed of well-qualified governmental and/or 
non-governmental individuals, persons who have served in a 
representative capacity in the WTO system or its secretariat and 
individuals who have taught or published on international trade law.٩٦ 
What is meant by “well-qualified” is not clear but one author on 
International Economic Law, Asif Qureshi, says that the majority of 
panelists have been former trade officials.٩٧ From their present 
composition, it is however, clear that panelists need no legal background 
in order to be eligible. 
 When serving as panelists the members are to do so in their 
individual capacity and not as representatives of their governments or 
organizations. Where a dispute is between a developing country member 
                                                 
٩٤ Art. ٦٫٢, DSU. 
٩٥ Art. ٦٫١, DSU. 
٩٦ Art. ٨٫١, DSU. 
٩٧ Asif H. Qureshi, International Economic Law, ٣٠١(١٩٩٩). 
and a developed country member the panel shall, if the developing 
country member so requests, include at least one panelist from a 
developing country member.٩٨ The impartiality of the panelists is ensured 
through the disclosure of relevant information by the panelists and 
declarations made by them upon their appointment.٩٩ The secretariat 
maintains an indicative list of panelists from  which it proposes 
individuals.١٠٠ Nationals of members whose governments are in dispute 
are not to serve on the panel, unless it is agreed otherwise. The proposed 
panelists by the WTO secretariat are not to be opposed by the parties o 
the dispute unless there are compelling reasons. But in practice, the  
parties have considerable latitude in rejecting a proposed panelist, given 
the fact that their agreement is necessary for the composition of the 
panel.١٠١ 
 A panel consists of three persons unless the parties agree on five 
instead of three within ١٠ days from the establishment of a panel, as they 
may choose.١٠٢ If there is no agreement on the panelists within ٢٠ days 
after the date of the establishment of a panel, then, at the request of either 
party, the Director-General of the WTO, in consultation with the 
chairman of the DSB and the chairman of the relevant council, shall 
determine the composition of the panel by appointing the panelists whom 
the Director-General considers most appropriate.١٠٣ 
 The present panel system has been criticised on grounds that it is 
part time and not capable of fully keeping abreast with developments in 
international trade.١٠٤ As a solution to this criticism, the European Union 
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has proposed the setting up of permanent group of panelists to hear trade 
disputes. 
 (iii) Functions of a Panel. 
 The main function of panels is to assist the DSB in carrying out its 
responsibilities under the DSU and the covered agreements. To that end, a 
panel makes objective assessment of a matter submitted to it. This 
includes an objective assessment of the facts of the case and the 
applicability of and conformity with the relevant covered agreements. 
Further it has to make such other findings as will assist the DSB in 
making the recommendations or in giving the rulings provided for in the 
covered agreements. Besides that, panels are required to consult regularly 
with the parties to the dispute with view to giving them adequate 
opportunity to develop a mutually satisfactory solution.١٠٥ 
 In addition to this, panels have terms of reference in accordance 
with which they conduct their work. Such terms could be those upon 
which the parties to the dispute agree within ٢٠ days from the 
establishment of the panel or the contents of the complaint of the 
complaining party or the terms of reference drawn up by the chairman 
upon the authority of the DSB.١٠٦ From what has been stated it is clear 
that the panel’s main function is assistance of the DSB. 
 (iv) Panel Procedures.  
 In carrying out their work panels follow the relevant provisions of 
the DSU in addition to the Working Procedures in Appendix ٣١٠٧ unless 
the panel decides otherwise after consulting the parties to the dispute. 
Panel procedures should provide sufficient flexibility so as to ensure high 
quality panel reports without delaying the panel process unnecessarily. 
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After consulting the parties to the dispute, the panelists must as soon as 
practicable and whenever possible, within one week after the composition 
and terms of reference of the panel have been agreed upon, fix the 
timetable for the panel process, taking into account cases of urgency 
including those which concern perishable goods under paragraph ٩ of 
Article ٤, if relevant.١٠٨ 
 The panel meets in closed session, and the parties to the dispute 
including interested parties are to be present at the meetings only when 
invited by the panel to appear before it. The parties to the dispute have to 
present their written submissions to the panel in its first substantive 
meeting with them. Such submissions must disclose facts of the case and 
the arguments supporting the claims. During its first substantive meeting 
with the parties the panel has to allow the complaining party to present its 
case first and then followed by the respondent party.١٠٩ 
 Any member having a substantial interest in a matter before the 
panel and having notified its interest to the DSB as “third party” shall 
have an opportunity to be heard by the panel and to make written 
submissions to the panel. Such submissions have also to be given to the 
parties to the dispute and have to be reflected in the panel report.١١٠ 
 Each panel has the right to seek information and technical advice 
from any individual or body which it deems appropriate. Panels may seek 
information from any relevant source and may consult experts to obtain 
their opinion on certain aspects of the matter.١١١ Panel deliberations are 
confidential and the panel reports must be drafted in absence of the 
parties to the dispute in the light of information provided and the 
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statements made, and the opinions expressed in the panel report by 
individual panelists are to be anonymous.١١٢ 
 In order to make the procedures more efficient, the period in which 
the panel conducts its examination from the date the composition and 
terms of reference of the panel have been agreed upon until the date the 
final report is issued to the parties to the dispute, must, as a general rule, 
not exceed six months. In cases of urgency including those relating to 
perishable goods, the panel shall aim at issuing its report to the parties to 
the dispute within three months.١١٣ 
 A panel may suspend its work at any time at the request of the 
complaining party for a period not more than ١٢ months. When this 
happens, all the relevant time frames will have to be extended 
accordingly. But if suspension goes beyond ١٢ months the authority for 
establishment of the panel will lapse.١١٤ 
 These are the procedures followed by a panel or panels in their 
deliberations in short. 
 (v)  The Panel’s Interim Review. 
 As we have seen in the panel procedures above, panels receive 
written submissions from the parties to the disputes in their first 
substantive meetings with them. During the second meeting of the panel, 
formal rebuttals take place. The party complained against takes the floor 
first and then followed by the complaining party. The panel may cross-
examine the parties either in the course of the meeting or in writing.١١٥ If 
one of the parties raises scientific or other technical matters the panel may 
consult experts or appoint an expert review group to prepare an advisory 
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report.١١٦ After having examined the submissions and oral arguments the 
panel submits its first draft in the form of descriptive sections to the two 
sides, giving them two weeks to comment on it. This report bears no 
findings nor conclusions.١١٧ After the expiration of the period of time for 
receipt of comments from the parties to the dispute, the panel submits an 
interim report including its findings and conclusions to the two sides 
giving them one week to ask for a review.١١٨ If such a review is made it 
must not take more than two weeks to complete. The panel may hold 
additional meetings with the two sides during that time on the issues 
identified in the written comments. 
 If the panel receives no comments it then submits a final report to 
the two sides. The findings of the panel final report must include a 
discussion of the arguments made at the interim review stage.١١٩ Three 
weeks after that the report is circulated to all the WTO members. If the 
panel findings are that the disputed trade measure does break a WTO 
agreement or an obligation, it recommends that the measure be made to 
conform with WTO rules. The panel may suggest how this could be done 
and this report becomes the Dispute Settlement Body’s ruling unless a 
consensus decision rejects it or one of the parties or all of them appeal 
against the report.١٢٠ 
 This is the process of the interim review stage of a panel and this 
concludes what takes place at the second stage through which a WTO 
dispute submitted for settlement undergoes in the WTO Dispute 
Settlement System. 
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٤.  Appellate Review by an Appellate Body. 
 The third stage in the dispute settlement under the DSU is the 
Appellate Review. A party to the dispute who is discontented with the 
ruling or recommendation of a panel may appeal to the Appellate Body 
against a final panel report. This right exists only on a point of law 
covered in the panel report and legal interpretation developed by the 
panel.١٢١   
 An Appellate Body is made up of seven individuals who are 
appointed for a four-year period by the Dispute Settlement Body, DSB.١٢٢ 
The composition of the Appellate Body is to reflect the membership of 
the WTO. This has been interpreted in such a manner as to lead to three 
out of the seven being appointed from the largest trading powers, namely, 
United States, European Union and Japan.١٢٣ In contrast with panelists 
who are taken from a roster of the government representatives, the 
members of an Appellate Body are appointed in a way that has to broadly 
represent the WTO membership. In November ١٩٩٥, for instance, the 
first seven members of the Appellate Body were selected from a list of ٣٢ 
candidates from ٢٣ countries among them three members from least 
developed countries form Egypt, Uruguay and Philippine.١٢٤ Further, the 
individuals appointed are to be persons of recognized authority, with 
evident expertise in law, international trade and the subject matter of the 
covered agreement generally. Thus it is be noted that the background of 
individuals serving on the Appellate Body is different from the one of 
panelists, in that there is emphasis on legal expertise in the case of the 
former. In addition, members of the Appellate Body should not be 
affiliated with any government. Like the panelists, however, the 
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impartiality of Appellate judges  is ensured through relevant disclosures 
and declarations made by them upon their appointment.١٢٥  Unlike 
panelists, at the Appellate level, nationality is no bar in presiding over an 
appeal.١٢٦ 
 At any given time in an appeal only three judges preside. The 
manner in which these three are picked is such as to prevent anyone from 
predicting which of the judges will preside in a given appeal. The rules 
stipulate that the division is to be selected on the basis of rotation, while 
taking into account the principles of random selectivity unpredictability 
and opportunity for all members to serve regardless of their origin.١٢٧ 
Although only three serve on a particular appeal, the others are kept 
informed of the proceedings, and are expected to meet to discuss the 
appeal. This is to ensure that the combined wisdom of the Appellate Body 
is brought to bear on the appeal, as well as continuity. Furthermore, in 
this way, the perspective of all the divergent legal systems represented are 
taken into account.١٢٨ 
 Again, like panel deliberations, the proceedings of the Appellate 
Body are confidential and the opinions of the individuals on the Appellate 
Body are to be anonymous.١٢٩ The Appellate Body concludes its 
deliberations no longer than ٩٠ days from the date of notification of the 
appeal.١٣٠ It may uphold, modify or reverse the legal findings and 
conclusions of the panel.١٣١ The Appellate Body does not have the 
mandate to remand a case back to a panel.١٣٢ For this reason, its practice 
is to consider the issues de novo, where it has reversed the panel’s 
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decision and is left with outstanding issues. This is a necessary measure 
given the fact that an Appellate Body’s decision is final though without 
prejudice to the right of the parties to express their views on the Appellate 
Body report. 
 When the DSB adopts an Appellate Report, it has to be 
unconditionally accepted by the parties.١٣٣ However, the DSB may by 
consensus decide not to adopt the Appellate Report provided that it does 
so within ٣٠ days of the issuance of the report. 
 The introduction of this third stage of Appellate system and its 
impact have been very much welcomed. The Appellate Body has had, 
according to Asif Qureshi, a commendable role in the dispute resolution. 
Its reports have generally been of high standard and has thus provided 
much needed guidance on the interpretation of the WTO code. Qureshi 
comments further that the Appellate Body has not only contributed to the 
development of international trade jurisprudence, but has also helped the 
WTO to respond to the exigencies of international trade developments.١٣٤ 
For his part, Taha says that the Body gives the WTO dispute settlement 
process a strong judicial flavour which, according to him, marks a shift 
towards a more legalistic approach.١٣٥ We agree with him. Finally, 
Miquel Montana,١٣٦ another distinguished author, observes that the 
Appellate Body has all the characteristics of an internal tribunal and thus 
represents the most radical innovation introduced in GATT dispute 
settlement system since its emergence. We agree with him as well, and 
for the same reasons which he gave. 
 That the new WTO’s dispute settlement system is very much 
welcomed, as Qureshi says, and is therefore, being increasingly resorted 
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to more than its predecessor, GATT, is supported by much evidence. For 
instance, by ١ May ٢٠٠٠, the WTO dispute settlement system had already 
been invoked ١٢ times with regards to TRIPS Agreement. See the table 
below. 
Dispute Complaint Defendant  Trips Provisions Copyright 
IP/D/١ US Japan ١٤/٧٠٫٢ Copyright 
IP/D/٢ US Pakistan ٧٠٫٨/٧٠/٩ Patents 
IP/D/٣ US Portugal ٣٣/٧٠٫٢ Patents 
IP/D/٤ EC+MS Japan ١٤/٧٠٫٢ Copyright 
IP/D/٥ US India ٧٠٫٨/٧٠٫٩ Patents 
IP/D.٦ US Indonesia ٣/٢٠/٦٥٫٥ Trade marks 
IP/D/٧ EC+MS India ٧٠٫٨/٧٠٫٩ Patents 
IP/D/٨ US Ireland ٩-١٤/٤١-٤٨/٦١/٧٠ Copyright/ 
Enforcement 
IP/D/٩ US Denmark ٥٠ Enforcement 
IP/D/١٠ US Sweden ٥٠ Enforcement 
IP/D/١١ EC+MS Canada ٢٧/٢٨/٣٣ Patents 
IP/D/١٢ US EC ٩-١٤/٤١-٤٨/٦١/٧٠ Copyright/ 
Enforcement 
IP/D/١٣ US Greece ٤١/٦١ Enforcement 
IP/D/١٤ US EC ٤١/٦١ Enforcement 
IP/D.١٥ CAN EC+MS ٢٧٫١ Patents 
I:/D/١٦ EC+MS US ٩٫١(١١-١١bis 
Berne) 
Copyright 
IP/D/١٧ US Canada ٣٣/٧٠٫٢ Patents 
IP/S/١٨ US Argentina ٧٠٫٩/٣٩٫٣ Patentstiest 
Data 
IP/D/١٩ US EC+MS ٣/١٦/٢٤ Trademarks 
G/’S 
IP/D٢٠ EC+MS US ١١ GATT/ 
٢/٣/٩/٢٧/٤١/٤٢/٤٩-
٥١ 
Enforcement/ 
Patents 
Source: Geuze, supra note ٢, at ١١. 
At that time only the developed country members of the WTO and 
some newly acceded countries had full TRIPS obligations, and although 
most of TRIPS disputes were between developed countries, some 
developing countries were also involved, particularly those whose 
application of the so-called “mail-box”,١٣٧ which we cited above in our 
discussion of consultations, and exclusive marketing rights provisions in 
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relation to inventions of pharmaceutical or agricultural chemical products, 
was not considered to be in line with their obligations under the 
Agreement. 
Out of the ٢١ disputes, nine were resolved. Five led to mutually 
agreed solutions as a result of consultations between the parties in the 
first stage of dispute settlement procedures without recourse to a panel. 
These are cases of IP/D/١-٤ and ١٠ in the table. In six cases, a panel was 
established and in four of these the panel procedure was terminated. One 
of the three panel reports was appealed and the appeal procedure was 
terminated as well. 
Two of the panel cases related to disputes filed against the same 
member, India, by two different members, US and EC were on the same 
matter, but the panel in the second dispute was established after the panel 
in the first dispute had issued its final report and finished its work after 
the Appellate Body had issued its report on the appeal filed against the 
report in the earlier dispute. The outcome of these cases was that India 
was asked to bring itself into compliance. The panel concluded that, while 
India was entitled under the special transitional provision of Article 
٦٥٫٤١٣٨ to delay the introduction of patent protection for pharmaceutical 
and agricultural chemical products until ١ January ٢٠٠٥, it had not made 
available the required mechanism to allow the filing of patent 
applications for such products between the start of this transitional period 
in ١٩٩٥ and the entry into force of new legislation required to be in force 
as of ٢٠٠٥, under which pharmaceutical product patent must be available. 
India had denied failure to comply with its TRIPS obligation as alleged 
by US, since it had availed unpublished administrative guidance as a pa 
tent protection device instead of the mail-box method. US argued that 
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such a device was inadequate.١٣٩ The panel concluded that the mechanism 
India was applying in respect of such applications did not have a sound 
legal basis in that the patent office regulations in question contradicted 
mandatory provisions of the Indian Patents Act, so much so that 
applications filed under these regulations before the new Indian 
legislation would take effect were likely to be invalidated by an Indian 
court if someone were to challenge the validity of a patent granted on any 
of these applications.١٤٠ 
These cases and many others, show the frequent use of the WTO 
dispute settlement system more than was the case under the GATT ١٩٤٧ 
system, where contracting parties were notorious for blocking the mere 
formation of a panel to adjudicate upon a dispute. 
It is true, in ordinary criminal courts in any country, having many 
cases at a given point in time or at all times may mean, inter alia, 
prevalence of crime or criminals. But it may also mean, particularly in 
civil matters, people’s commitment to the rule of law. In other words, 
people prefer recourse to courts to taking law into their own hands in 
seeking redress. People have faith in court as the best or appropriate 
means of obtaining rights.١٤١ Similarly, more cases submitted to the WTO 
dispute settlement system by member states could either meant instability 
in the international trading system or it could as well mean that the WTO 
member states have cultivated faith and confidence in their system. If the 
option is one of confidence in the WTO, and we believe this is the case, it 
is indeed a positive attitude in favour of the system. 
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٥. Conclusion. 
 The conclusion on this chapter is that the resolution of a WTO 
dispute goes through three basic stages: consultations, establishment of a 
panel and an Appellate review. 
 Under the  first stage of consultations parties to a dispute have 
opportunity to exchange views on the subject matter of their dispute with 
the view to achieving a mutually satisfactory solution. A good number of 
disputes get resolved at this stage by having the problem solved between 
themselves without any interference from any third party. The DSU 
provides time frames within which the parties conduct consultations. If 
they fail to reach any settlement the complaining party asks for 
establishment of a panel to adjudicate on the matter. This is the second 
stage. Under this stage the panel hears the parties to the dispute in the 
manner a court does. After hearing the parties it issues a first draft report, 
followed by an interim report and then a final report in which it asks the 
respondent or defendant party to bring the measures complained against, 
if found to be in violation of any of the WTO covered agreements, into 
conformity. If the respondent party is not satisfied with the findings of the 
panel it appeals to the Appellate Body at a third stage. This Body reviews 
the findings of the panel provided that it confines itself to the legal issue 
invoked in the panel deliberations. It may, after its review uphold, modify 
or reverse the legal findings and conclusions of the panel. 
 All the three stages have prescribed time frame within which they 
are to accomplish their tasks. 
 The introduction of an Appellate Body review stage has been 
hailed a great deal by most legal experts because of its commendable role 
which it has so far played and continue to play. First it is viewed as a 
good contribution to the development of international trade jurisprudence. 
Secondly, it is considered to have given the WTO dispute settlement 
system a judicial flavour, a fact which  constitutes a shift towards a more 
legalistic approach, in the international trade dispute settlement tradition. 
Finally, the introduction of the Appellate Body is viewed as the most 
radical change in the old GATT system. 
 The three stages through which a WTO dispute passes in its 
process of resolution serve to build confidence in member states that 
justice could be probably done in any of these stages. This is, no doubt a 
positive impact not only to the parties to a dispute, but to all the WTO 
member states. 
CHAPTER THREE 
 
ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS  
١. Introduction. 
 Compliance with TRIPS Agreement as we have noted in 
Chapter Two means that WETO member governments ensure that 
their national legal systems and practice be in conformity with the 
norms, standards and procedures stipulated in the Agreement. For 
any legislation which remains unchanged after the transitional period 
will be open the challenge by other governments within the WTO 
framework. 
 The Agreement demands conformity on the part of national legal 
systems to facilitate protection of the IPRS both domestically and 
internationally. Many people do not respect the rights of others for a 
variety of reasons including greed, lack of awareness, criminal intent and 
innocent mistake.١٤٢ This disrespect also varies in scales ranging from 
copying a protected work in one’s house to large sale commercial 
criminal enterprises which produce hundreds of thousands of illegal 
copies. The sale of these illegal copies interferes with potential market 
prospects vis-à-vis the owner of the copyrights in that his recouping 
investment is prevented by this intervening criminal activity.١٤٣ In this 
connection there are two notorious forms of IPR infringement, “counter-
feiting”, and “piracy”.١٤٤  These forms frustrate the creative ability of the 
individual members of every society, to an extend which demands 
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the intellectual property of another without authorization (cited by Kamil Idris in 
footnote ١, page ٣٣١). 
concerted action from both the public in terms of awareness, and the state 
in terms of legal protection mechanism. 
 Generally enforcement of IPRS takes four main forms.١٤٥ 
Administrative enforcement, such as seizure of infringing goods by  a 
custom office; criminal enforcement in which the state, usually through 
the police, is the moving party in a criminal action against the infringer; 
civil enforcement, in which the right holder, or someone in possession of 
valid rights, such as an assignee or licensee, takes prescribed legal action 
by filing a civil action against the infringer, and perhaps seeking an 
injunction; technological enforcement, in which producers of products 
and services employ technological means to protect IPRS against 
infringement. These forms of enforcement are very vast and cannot be 
discussed fully here. For this reason we will examine only two of these in 
this chapter, namely, criminal and civil enforcements, as methods 
judicially used for settlement of disputes in the area of intellectual 
property. We will discuss provisions of selected Articles of TRIPS 
Agreement in comparison with their corresponding provisions under the 
Sudanese Law with view to finding out to what extend the Sudanese 
legislation on intellectual property has compiled with TRIPS Agreement. 
The laws in question are, the Copyright and Neighbouring Rights 
Protection Act, ١٩٩٦; the Trade Marks Act, ١٩٦٩; Patents Act of ١٩٧١, 
and the Industrial Designs Act, ١٩٧٤. These re chosen because they are 
the main laws involved in the intellectual property litigation in Sudan at 
present. We will first examine criminal remedies and then the civil 
remedies. 
 
٢. Criminal Remedies. 
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 Criminal remedies play a role in the fight against infringement of 
IPRS. But the high standard of proof required in criminal offences makes 
it difficult for prosecutors to establish the guilt of accused infringers. Yet, 
criminal penalties where conviction is secured constitute a measure of 
impact. Because of enormous profit margins which producers of trade 
mark counterfeit goods and pirated copyright goods realize in them, large 
scale commercial counterfeiting and piracy operations have traditionally 
considered civil fines as merely the cost of doing business.١٤٦ In other 
words, monetary damages do not provide sufficient deterring punishment, 
but as soon as imprisonment is introduced into the whole process, real 
enforcement, though not very effective, s tarts to take shape. 
 In order to deter large scale counterfeiting and piracy, the TRIPS 
Agreement demands a number of criminal measures and procedures from 
member states.١٤٧ First, to mention some, it demands that criminal 
procedures and penalties be applied to willful trade mark counterfeiting 
and to copyright piracy on a commercial scale. Secondly, that the 
remedies provided must include imprisonment and/or monetary fines. 
Thirdly, that such fines should not only be sufficient to deter infringers 
but should be consistent with the level of penalties applied for crimes of 
corresponding gravity. Finally, that in appropriate cases, remedies must 
include Seizure, forfeiture, destruction of infringing goods and any 
materials and implements the predominant use of which has been in the 
commission of the offence. 
 These measures are addressed by the four noted Sudanese laws. 
Firstly, copyright infringement is punishable with;١٤٨ 
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(i) fine which is determined by the court, 
(ii) imprisonment not exceeding three years or with both fine and 
imprisonment, 
(iii) doubling of fine or the term of imprisonment in case of 
recidivisim, 
(iv) confiscation and/or destruction of all copies, materials devised 
or used in commission of the offence, 
(v) publication of judgment in one or more newspapers at the 
expense of defendant. 
Secondly, under Trade Marks Act, ١٩٦٩ infringement is punishable 
with;١٤٩ 
(i) fine not exceeding LS.٢٠٠ in case of representing trade mark as 
registered in Sudan which is not so registered, 
(ii) imprisonment not exceeding one year or with fine not exceeding 
LS.٥٠٠ or with both in case of commission of other specified 
acts such as sale or storing for commercial purposes, import of 
goods which constitute infringement, etc., 
(iii) confiscation and destruction of goods and all other apparatus 
and materials used for printing the mark. Thirdly, infringement 
is punishable under the Patents Act ١٩٧١ with;١٥٠   
(i) fine not exceeding LS.١،٠٠٠, 
(ii) imprisonment not exceeding one year or with both fine and 
imprisonment,  
(iii) doubling of fine and imprisonment in case of recidivism. 
Finally, infringement of Industrial Design is punishable with;١٥١ 
(i) fine not exceeding LS. ١،٠٠٠, 
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(ii) imprisonment not exceeding six months or with both fine and 
imprisonment,  
(iii) doubling of fine and imprisonment in case of recidivision. 
In the light of these provisions it is clear that the requirement of Article 
٦١ of the TRIPS Agreement regarding criminal measures and procedures 
have been fairly satisfied by the Sudanese Legislation. The first and 
second demands of applying penalties  to willful trade mark 
counterfeiting and copyright piracy, and the demand that remedies should 
include imprisonment and/or monetary fine have been met. Under the 
Copyright Act a fine which is determined by the court is imposed or 
imprisonment for a term not exceeding three years or both. This is 
besides confiscation of infringing goods or material and the doubling of 
fine and/or imprisonment in case of recidivism. On top of that the Act 
provides for a new form of punishment by which defendant is compelled 
to pay for the publication of the judgment of the court in one or more 
newspapers. This form of punishment is not provided for in the TRIPS, 
but the Agreement does provide that members may implement more 
extensive protection than is required by the Agreement in their legal 
systems if they chose to, provided that such protection does not 
contravene the provisions of the TRIPS Agreement.١٥٢ 
 There is a point which is worth noting about the Sudanese 
provisions with regards to fine. The Trade Marks, the Patents and the 
Industrial Designs Acts adopt the practice of specifying fines. This 
practice runs the risk of being obsolete and therefore irrelevant with the 
passing of time in view of rapid inflation of currencies. The value of the 
Sudanese pound today I far lesser than it used to be when these 
legislations were passed. The appropriate thing to do is to give the court 
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the discretion of determining the fine as is the case with the Copyright 
Act. 
 Another point on the Copyright Act which is to be noted is that it 
makes separate provisions for the neighbouring rights. It states under 
Section ٣٧ that the criminal penalties for copyright fringement apply 
Mutatis Muitandis to infringement of neighbouring rights. This is in place 
since, as Professor Akolda point out, many remedies are common to all 
types of intellectual property.١٥٣ But the effect of this single provision is 
such that civil remedies would not apply to the neighbouring rights. This 
is add and contrary to the original draft bill which refers to both civil and 
criminal remedies.١٥٤ It is not known why this alteration was made and 
who made it. 
 The third requirement of TRIPS that fines should be sufficient to 
deter, infringers and consistent with the level of penalties for crimes of 
corresponding gravity is a subjective provision in our opinion. There is no 
yardstick for measuring crimes of corresponding gravity. The matter may 
depend on the particular conditions and circumstances of each individual 
member state. Furthermore, prevalence and gravity of offences related to 
works of mind or intellect may also depend very much on the standard, 
level of education and the progress of each society. It is true that the 
emergence of modern computer and its mobile communication system 
have added additional positive impact in the sense that even the least 
developing countries are rapidly catching up. Yet, it is obvious that the 
need for deterrence may have to vary from one country to another. A 
penalty of fine which may be considered deterring in Sudan, for instance, 
may be insignificant in the United Kingdom or the United States of 
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America. In addition to this each national legislature has its own approach 
to deterrence. In the case of Sudan provisions of doubling the punishment 
provided for in the Copyright, Patents and the Industrial Designs Acts, 
including the publication in the newspapers. Provided for under the 
copyright Act, are notions of deterrence which are calculated to have 
biting impact on infringers. 
 The fourth requirement regarding mandatory Seizure, forfeiture, 
destruction of infringing goods, and any materials and implements 
predominantly used in the commission of the offence has also been 
adequately provided for particularly in the Copyright Act. It provides 
under section ٣٦(٢)(a) that the court may order the confiscation or 
destruction of all copies of such work, if it is of the opinion that such 
copies were the result of copyright infringement. This also applies to all 
the materials devised for or used in the commission of an offence. Further 
the court can order the delivery of such materials to the owner of 
copyright, or destroy or dispose of such materials in a way it thinks 
reasonable. The TRIPS does not clearly provide for the delivery of 
infringing materials to the owner of Copyright. Likewise the Trade 
Marks, Patents and the Industrial Designs Acts do not provide for this, i.e. 
the delivery of infringing materials to the right owner. They only provide 
for the confiscation and destruction of infringing items as we have 
already noted. 
 In criminal enforcement the police, as we noted earlier, is generally 
the moving party in a criminal action against the infringer. Yet, many 
scholars have criticised the use of criminal law in intellectual property 
infringement on grounds, inter alia, that criminal  law is slow in 
responding to copyright infringements and that the nature of the property 
presents obstacles to the investigation and prosecution of offences related 
to it.١٥٥  Commenting on the provisions of the repealed Copyright 
Protection Act ١٩٧٤ in this connection, Professor Akolda said that a few 
successfully prosecuted case ended up with the infringers getting  off the 
hook by receiving light sentences.١٥٦ This comment remains valid today. 
For although a fine which is determined by court instead of LS.١٠٠ under 
the previous Act and a term of imprisonment not exceeding three years 
have been introduced under the new Copyright Act, the penalties remain 
light under the Patents, Trade Marks and the Industrial Design Acts as we 
have already seen. 
 In spite of the criticism against it, the use of criminal law in 
intellectual property protection does have positive results. Traditional 
criminal law search remains to be one of the methods of curbing trade 
marks counterfeiting and copyright piracy. 
 In Malaysia, for example, an Organization known as the Business 
Software Alliance (BSA) has been assisting the government to fight large 
scale software piracy. During the period of April to June ١٩٩٩, ٤, ٦٢٩ 
raids were conducted for the purpose of seizing illegal software products. 
Under the Malaysian Copyright Act, infringers can face not only stiff 
fines but up to five years in prison.١٥٧ Ours is imprisonment not 
exceeding three years and a fine as the court may determine as we noted. 
 In Singapore during ٢٠٠٠, coordinated efforts by the government 
and police resulted in ١،٣٩٨ separate raids on illegal operations, ١،٤٥٥ 
persons were arrested and ١،٥٥٩،٨٤٠ illegal articles were seized and 
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taken off the market. Those arrested included ١٨٠ members from seven 
separate criminal organizations.١٥٨ 
 What is needed for the success of measures such as those in the 
above two cases is knowledgeable, willing and duty bound conscious and 
experienced police force, to carry out the search that can realize the 
results such as indicated in these two examples. Unfortunately, in the 
Middle Eastern and African countries, the prosecutors and the police have 
proved extremely reluctant to initiate criminal investigations against 
corporate entities because they are either incompetent or simply unwilling 
to establish criminal intent on the part of senior managers who are the 
directing mind and will of the company.١٥٩ A competent police force can 
only be secured through constant periodical training on subjects which 
should include the law of intellectual property both locally and abroad. 
 To conclude, criminal law remedies facilitate protection of 
intellectual property rights and are therefore indispensable both at the 
national and international levels. At present the role of criminal law in the 
enforcement of IPRS has been enhanced in a major way by Article ٦١ of 
the TRIPS Agreement as we have seen in the foregoing discussion. 
٣.  Civil Remedies. 
 Although criminal enforcement is the preferred course of action 
against abusers of intellectual property rights owning to the biting effect 
of the penalty of imprisonment coupled with stiff fines, civil enforcement 
can also be equally effective against counterfeiting and copyright 
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piracy.١٦٠ To this end the TRIPS Agreement requires member states to 
provide the legal infrastructure and mechanisms necessary for IPR 
holders to vindicate their rights, stop infringement at the outset and 
provide appropriate and effective remedies relative to the particular 
situation as may be required by the right holder.١٦١ This has to be brought 
about by providing right holders with a minimum of remedies. The most 
prominent of these remedies are damages, injunctions, attachment, 
rendering of accounts and provisional measures. 
 First, the judicial authorities must have the authority to order the 
infringer to pay the right holder adequate damage to compensate for the 
injury the right-holder has suffered because of an infringement of that 
person’s intellectual property right by an infringer who knowingly, or 
with reasonable grounds to know, engages in infringing activity.١٦٢ 
Secondly, the judicial authorities must have the power to order a party to 
desist from an infringement to prevent the entry into the channels of 
commerce in their jurisdiction of imported goods that involve the 
infringement of an intellectual property right.١٦٣ Thirdly, in order to 
create effective deterrence to infringement, the judicial authorities must 
have the authority to order that goods that they have found infringing be, 
without compensation of any sort, disposed of outside the channels of 
commerce or destroyed.١٦٤ Fourthly, in appropriate cases, members may 
authorize the judicial authorities to order recovery of profits and/or 
payment of pre-established damages even where the infringer did not 
knowingly, or with reasonable grounds to know, engage in infringing 
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activity.١٦٥ Finally, the judicial authorities must have the authority to 
order prompt and effective provisional measures to prevent an 
infringement of any intellectual property right occurring and to prevent 
the entry into their jurisdiction of any goods obtained through infringing 
activity.١٦٦ Furthermore, the courts must have authority to adopt 
provisional measures inaudita altera parte where appropriate, in particular 
where any delay is likely to cause irreparable harm to the right holder, or 
where there is a demonstrable risk of evidence being destroyed.١٦٧ 
 These are some of the minimum civil remedies which the TRIPS 
Agreement requires the member states to provide for in their national 
legislations. 
 Sudan law of intellectual property has corresponding provisions to 
these remedies. First, the ١٩٩٦ Copyright Act provide that: 
(i) an action for damages by reason of willful or unintentional 
infringement of Copyright shall be instituted in the court of 
instance on an application of the Copyright owner or his 
agent,١٦٨ 
(ii) the owner of copyright or his agent may apply to the court to 
obtain an junction to stop the infringing act respect of a work, or 
the attachment of duplicates or photographic copies extracted 
therefrom, or the calculation of the revenue resulting from the 
infringing acts and depositing such revenue in the treasury of 
the court, or any other injunction as such owner may think 
necessary for the protection of his rights until the case is finally 
decided,١٦٩ 
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(iii) the Copyright owner or his agent may apply to the court to 
obtain an order allowing him to inspect an alleged infringer’s 
premises and to seize, copy or photocopy any material relating 
to the alleged infringement and to require the alleged infringer 
to disclose the names and addresses of his suppliers and 
customers and the premises where the alleged infringing 
materials are stocked.١٧٠ Secondly, the Trade Marks Act 
provides that: 
(i) no person shall be entitled to recover damages for infringement 
of a trade mark not registered in the Sudan. Although negatively 
constructed, the implication of this provision is that the owner 
of a trade mark registered in the Sudan can bring an action for 
recovery of damages against infringers.١٧١ 
(ii) The court before which an action is instituted may order that all 
goods, wrapping, packing and advertising material, blocks and 
all other apparatus and material for printing the mark or other 
material in respect of which the offence is committed, be 
confiscated and destroyed.١٧٢ The Trade Marks Act, ١٩٦٩ 
provides for fewer remedies than the Copyright Act. It is silent, 
i.e. the Trade Marks Act, about doubling of amount of fine or 
term of imprisonment in case of recidivism, and it does not 
provide for publication of judgment of the court at the expense 
of defendant. 
Thirdly, the Patents Act provides that: 
(i) a registered owner of a patent whose rights are threatened with 
infringement, or are infringed, may institute legal proceedings 
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designed to prevent the infringement or to prohibit its 
continuation,١٧٣ 
(ii) in the case of infringement of the said rights, the registered 
owner of the patent may also claim damages and the application 
of any other sanctions provided for in the civil law such as 
seizure and destruction of the infringing products or machinery 
used for making of such products.١٧٤ 
Finally, the Industrial Designs Act provides that: 
(i) the registered owner of an industrial design whose rights are 
threatened with infringement or are infringed may take legal 
proceedings necessary to prevent such infringement or stop its 
continuation.١٧٥ 
(ii) In the case of infringement of the aforesaid rights, the registered 
owner of the industrial design may apply for damages or any 
other civil remedies.١٧٦  
These are the Sudanese provisions on the civil remedies. The 
Copyright Act ١٩٩٦ reasonably provides for civil remedies, unlike the 
Trade Marks, Patents and the Industrial Designs Acts which provide 
fewer than the Copyright. There are no clear provisions for attachment, 
rendering of accounts and provisional measures in the three last 
mentioned laws. 
Now, having stated both positions of TRIPS and Sudan on civil 
remedies we will then discuss those remedies briefly. That is, damages, 
injunctions, attachment, rendering of accounts and provisional measures 
as already noted. 
(a)  Damages. 
                                                 
١٧٣ S. ٤٩(١) of the Patents Act ١٩٧١. 
١٧٤ S. ٤٩(٢). 
١٧٥ S. ٣٨(١) of the Industrial Designs Act, ١٩٧٤. 
١٧٦ S. ٣٨(٢). 
 The TRIPS Agreement lays down the obligations regarding 
damages under Article ٤٥٫١ as noted. Courts must have the authority to 
order infringers to pay to the right holder adequate damages to 
compensate for the injury caused by infringement. Unless the defendant 
knowingly or with reasonable grounds to know infringement the 
Copyright, such damages are not mandatory. But many states optionally 
allow damages against even innocent defendant infringers.١٧٧ In Sudan 
both intentional and innocent infringements entitle the right owner 
compensation. Under Section ٣٥(٢) of the Copyright Act, as we noted, an 
action for damages by reason of willful or unintentional infringement of 
copyright is instituted by the Copyright owner or his agent. The Trade 
Marks, Patents and the Industrial Designs laws likewise provide for 
recovery of damages under Sections ٢٧(٢), ٤٩(٢) and ٣٨(٢), as already 
noted. 
 In the law of Tort, the principle governing damages is that plaintiff 
should be fully compensated for loss as far as this can be done by an 
award of money.١٧٨ The same principle applies to the infringement of the 
rights of a Copyright owner and owners of intellectual property rights by 
analogy. The plaintiff should be restored, so far as money can do so, to 
the position he would have occupied if the infringement had not occurred, 
and the fact that there is difficulty in assessing such compensation is not a 
reason for not granting substantial award.١٧٩ 
 In a Canadian case,١٨٠ a firm asked an artist to copy a Christmas 
card titled “Un Noёl Rêve” which the firm’s manager bought from a 
retailed store. The firm had ١،٣٠٠ of the copied cards printed for sc ١٦٥. 
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It sent them out for the New Year to its customers. The plaintiff claimed 
the full retailed price of ١،٣٠٠ cards as damages. This  was in excess  by 
sc $C ٢،٢٠٠٠. The defendant offered sc ٥٠٠, being what the plaintiff had 
charged a third party for a licence to reproduce, for publicity purposes 
another similar card, “Toutes Voiles au vent” by the same artist. The 
court accepted the defendant’s theory for assessing damages, but warded 
sc ٨٠٠ instead of $C ٥٠٠. 
 The defendant contended that they did not make profit by 
infringing copyright, since they sent the said cards as mere gifts to their 
customers for the New Year, and that if damage are to be awarded they 
should be limited to an amount corresponding to plaintiff’s publication 
royalties which were no more than sc ٥٠٠. 
 Delivering the judgment of the court, Judge Poirier said: 
 It should be remembered that Copyright is a property that is 
a wasting asset. It is subject to depletion. Every tie an 
infringement takes place so much of the plaintiff’s property 
has been taken and consumed, never to be recovered. 
Copyright is not an inexhaustible store than can be drawn on 
at will without detraction. 
 On the question of difficulties in assessing the damages the learned 
judge said: 
 The object of the copyright does not permit the person who 
has infringed the copyright of the owner to escape a 
judgment for damages merely because they are impossible 
or difficult to prove. If damages are difficult to assess or 
cannot be evaluated, the tribunal must do the best it can, 
although if may be that the amount awarded will really be a 
matter of guesswork.١٨١ 
It is debatable to base compensation on a guesswork, in our 
opinion, since there is no measuring rod to control guessing. The effect of 
this argument is to raise the likelihood of instability and conflict of views 
in legal principle in relation to assessment of damages. However, the 
important point to note in this judgment is the fact that plaintiff deserves 
damages in the event of an action which are the best a court dealing with 
the case can assess on the merits and circumstances of each case. This is 
not an easy task in view of the dual nature of intellectual property rights, 
namely, economic and moral rights. The latter rights are upheld by 
Article ٦bis of the Berne Convention ١٨٨٦. It provides that the author, 
independently from his economic rights, shall have the right to claim 
authorship of the work and to object to any distortion, mutilation or other 
modification of, or other derogatory action in relation to the said work, 
which would be prejudicial to his honour. But other countries such as 
United States of America oppose moral rights because they consider them 
as unnecessary restriction on the commercial use of copyright.١٨٢ For this 
reason, moral rights are excluded from the TRIPS Agreement.١٨٣ 
However, they are applied in the civil law countries١٨٤ and other 
countries, including Sudan. 
It is said that writers write for recognition rather than financial 
reward and so the law should protect a work irrespective of its economic 
exploitation.١٨٥ 
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In Snow v. Eaton,١٨٦ the plaintiff artist produced a naturalistic 
sculpture of Canada geese for the defendant shopping centre. Just before 
Christmas time, the defendant’s manager put Christmas wreaths and 
ribbons around the necks of geese. When the plaintiff complained, the 
defendant claimed that it could do what it liked with the sculpture since it 
owned it, and that in any event the sculpture looked as pretty with the 
Christmas decorations as without. The plaintiff sued for infringement of 
his right of integrity, and asked for a mandatory interlocutory injunction 
for the decorations to be taken down immediately. The court did just that. 
It granted the order. If plaintiff had asked for compensation for the harm 
to his reputation one could imagine the difficult task with which the court 
could have been charged within its struggle to assess appropriate 
damages.  
(b) Injunction. 
The judicial authorities must have under Article ٤٤٫١ of TRIPS the 
authority to order a party to desist from an infringement to prevent the 
entry into the channels of commerce in their jurisdiction of imported 
goods that involve infringement of an intellectual property right. Under 
Sudan Copyright Act ١٩٩٦, the Copyright owner or his agent may apply 
to the court to obtain an injunction to stop the infringing act, until the 
case is finally decided.١٨٧ As we noted, the Trade Marks Act ١٩٦٩ does 
not provide for injunction. Also the Patents Act ١٩٧١ and the Industrial 
Designs Act, ١٩٧٤ provide for  application of civil law remedies. Under 
Section ١٦٧ of the Civil Procedure Act ١٩٨٣, plaintiff can ask the court 
to grant a temporary injunction until the suit is dispose of.١٨٨ Since 
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submitted that express provisions be introduced as under the ١٩٩٦ 
Copyright Act. 
The usual order against an infringer is an injunction to stop the 
continuation of the infringement. In addition to this the defendant is also 
usually ordered to hand over infringing stock plaintiff so that the 
injunction is made effective and any continuing temptation to infringe is 
removed.١٨٩ 
(c ) Attachment. 
The TRIPS Agreement does not mention the term attachment but it 
provides in Article ٤٦ under the title of “Other Remedies” that the 
judicial authorities must dispose of infringing goods in such a manner as 
to minimize the risks of further infringement. This provision is capable of 
being interpreted to mean attachment since disposal cannot be possible 
unless the property being disposed of has been judicially seized or 
secured through attachment. In this respect Sudan Copyright Act provides 
that the owner of copyright or his agent can apply to obtain an order of 
attachment of duplicates or photographic copies extracted from his or her 
work.١٩٠ The problem as Professor Akolda points out in this respect is 
that it is not shown what the court can do with the attached copies.١٩١ 
Section ٣٦ of the same Act provides that the court may order the delivery 
of such materials to the owner of the copyright. The same should be the 
case in civil remedies. 
Although the attachment is not clearly provided for the Trade 
Marks, Patents and the Industrial Designs Acts the resort to civil law 
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sanctions in each of them indicates that attachment may be ordered as a 
civil remedy as we noted earlier. However, there has to be justification 
for demanding attachment. In Christos Simos v. Yousif Gangi,١٩٢ the 
High Court decided that defendant must give special circumstances which 
may cause injustice to him of the order of attachment is not immediately 
issued in his favour. 
(d) Rendering Accounts. 
 The TRIPS requires that in appropriate cases, members may 
authorize the judicial authorities to order recovery of profits and/or 
payment of pre-established damages even where the infringer did not 
knowingly, or with reasonable grounds to know, engage in infringing 
activity.١٩٣ In the case of Sudan the Copyright owner who is suing for 
damages may demand the calculation of revenue resulting from the 
infringing acts and the depositing of such revenue in the treasury of the 
court pending the final decision of the court.١٩٤ There are no 
corresponding provisions on this point in the Trade Marks, Patents or 
Industrial Designs Act. Since realizing profits is not confined to copyright 
alone, there should be provisions in these laws in order to meet TRIPS 
requirements. 
 Anglo-American Courts allow successful claimants usually as an 
alternative to damages, to recover the net profits which the infringer has 
made from the infringement.١٩٥ The procedure is known as “an account of 
profits:. Defendant must account for the profits he has made and he has to 
pay this sum to the claimant. 
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 The purpose of an account of profits is to prevent the defendant 
from enriching himself at the plaintiff’s expense,١٩٦ provided that in 
calculating gains, the court may have regard to any value the defendant 
has added to the plaintiff’s work. 
 
 
 (e) Provisional Measures. 
 The TRIPS, as noted, requires that courts be given the power to 
order prompt and effective provisional measures such as temporary 
restraining orders and preliminary or interlocutory injunction, with view 
to preventing infringement from occurring, in particular to prevent the 
entry to goods into channels of commerce after their clearance by 
customs.١٩٧ 
 It does happen that before trial, plaintiff may want to obtain a 
pretrial injunction and an order to seize documents and infringing goods 
from the defendant’s premises. Although he may have to provide security 
to compensate the defendant if the order has been wrongly granted or 
abusively executed, he may have an injunction granted in his favour if he 
shows that there is a serious issue to be tried, that he will be irreparably 
harmed if the defendant is not stopped pending the full trial, and that the 
balance of convenience favours such an order.١٩٨  
 In Titan Linkabit Case,١٩٩ plaintiffs were the copyright owners of a 
computer program contained in a device that decoded scrambled pay 
television signal, and the first choice television channel which was the 
exclusive licensee of that device. They sued the defendant for copyright 
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infringement for making and marketing a decoding device that copied the 
copyright program. The plaintiffs sought an interlocutory injunction as a 
provisional remedy. 
 Defendants admitted copying some of plaintiff’s works but 
submitted that the works were merely multiple digit numbers which were 
not original literary works, and that  they had not copied other works but 
simply developed independent functional equivalent f the plaintiff 
programs, and that they copies only those portions of the work that can be 
expressed in no other way. 
 Plaintiffs claimed that they will suffer irreparable harm if an 
injunction was not granted pending trial of the issues. The court granted 
plaintiff’s request. Justice Mackay said: 
I have concluded that the pleadings and the evidence 
produced clearly indicate that there are serious issues to be 
tried. If an interlocutory injunction is not awarded the 
plaintiffs will suffer irreparable harm pending trial through 
continuing distribution and sales by defendants. 
 On the balance of convenience in the circumstances of the case, he 
said the balance favours the grant of an injunction pending trial of the 
issue. 
 Under Article ٥٠٫٢, the TRIPS further requires the judicial 
authorities, as we noted, to adopt provisional measures inaudita altera 
parte, i.e. without having heard the other side. Where appropriate, in 
particular where there is a demonstrable risk of evidence being destroyed. 
 A partial seizure order granted expartein favour of plaintiff for fear 
that delay would result in the defendant eliminating evidence is called 
Anton Piller Order it takes its name from an English case which was 
decided in ١٩٧٦.٢٠٠ In that case, a German manufacturer had evidence 
that its English agent was passing on the German Company’s 
Confidential Manufacturing drawings and other information to a 
competitor. It applied to the High Court in London without notice to the 
agent, for a pretrial injunction stopping them from infringing copyright or 
passing on confidential information. The court granted this injunction, but 
refused an order requiring the agent to allow up to two representatives of 
the applicant and two lawyers to enter the agent’s premises and inspect 
and remove into the lawyers’ custody any documents or articles relating 
to the design or manufacturing of copies of the German Company’s 
equipment. The applicant appealed this refusal. 
Allowing the appeal, Lord Denning said: 
It seems to me that such an order can be made by a judge 
exparte, but it should only be made where it is essential that 
the plaintiff should have inspection so that justice can be 
done between the parties and when, if the defendant were 
forewarned, there is a grave danger that vital evidence will 
be destroyed, that papers will be burnt or lost or hidden or 
taken beyond the jurisdiction and so the ends of justice will 
be defeated, provided that inspection would do no real harm 
to the defendant case .٢٠١ 
 Concurring with him, Lord Justice Ormrod said: 
There are three essential preconditions for the making of such 
an order, in my judgment. First, there must be an extremely 
strong prima facie case. Secondly, the damages, potential or 
actual, must be very serious for the applicant. Thirdly, there 
must be clear evidence that the defendants have in their 
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possession incriminating documents or things, and that there 
is a real possibility that they may destroy such material 
before any application inter parte can be made.٢٠٢ 
 Making an order against a party before hearing his part of the story 
is, of course, against the principle of natural justice. But this order is 
meant to do justice between the parties as well. In other words, refusing 
to grant this order on the grounds that it is contrary to the principle of 
natural justice would mean injustice to plaintiff and an abuse to the 
principle itself. 
 As we have seen, the owner of copyright or his agent is allowed to 
apply to the court to obtain an order allowing him to inspect an alleged 
infringer’s premises and to seize copy or photocopy of any material 
relating to the alleged infringement and to require the alleged infringer to 
disclose the names and addresses of his suppliers and customers and the 
premises where the alleged infringing materials are stocked.٢٠٣  
 The adoption of Anton Piller order in Sudan Copyright law is no 
doubt an advanced and timely step in the right direction from the 
legislature in view of the current Sudan aspirations to join the World 
Trade Organization (WTO). 
 However, Anton Piller Orders are open to abuse and have therefore 
been subject to constant review since they were introduced in ١٩٧٦. They 
were renamed as “Seizure Orders” in UK in ١٩٩٩ and are frequently 
granted though on stringent conditions.٢٠٤ An earlier review led to the 
issuance of a Practice Direction in UK ١٩٩٤٢٠٥ requiring, inter alia, the 
standardization of the wording of Anton Piller Orders and the procedure 
of executing them, including the explanation of the orders to the 
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defendant in everyday language. Once issued, these orders may be 
modified, revoked or confirmed at defendant’s request under Article ٥٠٫٤ 
of the TRIPS. In Sudan, any person against whom an injunction has been 
issued may appeal against such an injunction to a competent court within 
ten days from the date of the issuing of such injunction.٢٠٦ 
 The development of the Anton Piller Order has coincided with the 
evolution of another procedural order known as “Mareva injunction” or 
“freezing injunction”٢٠٧ which was introduced in ١٩٧٥, i.e. before Anton 
Piller. This order is directed not to the uncovering and preservation of 
fragile evidence, but to the retention of assets belonging to the defendant 
which may be needed to satisfy judgment in the action, particularly if 
they may be otherwise removed from the jurisdiction. These two 
procedures sometimes work together and orders which contain both 
Anton Piller and Mareva terms are frequently made. They may relate to 
bank accounts and other financial assets. 
 In the Mareva Case,٢٠٨ the shipowners let their vessel, the Mareva, 
to time-charterers on terms which required hire to be paid half-monthly 
in advance. The charterers defaulted in the third installment. But there 
was money in a London bank in their name. It had been paid to them by 
the Government of India as a freight for the voyage, and was money 
which the time charterers should use to pay the hire. They had not paid it. 
It was contended on their behalf that as the law then stood, no injunction 
could be granted before judgment. 
 The court rejected this contention. Lord Denning said, “If it 
appears that the debt is due and that there is a danger that the debtor may 
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dispose of his assets so as to defeat it before judgment the court has 
jurisdiction in a proper case to grant an interlocutory injunction so as to 
prevent him disposing of these assets”.٢٠٩ 
 This procedure can work in Sudan as well along with Anton Piller. 
 In view of the foregoing discussion it is clear that civil remedies 
effectively facilitate the resolution of intellectual property disputes 
through civil enforcement process. 
٤. Conclusion. 
 Not many people can create anything useful without making 
efforts, and many people do not bear the hard thinking and patience that 
works value require from their creators. Those who dislike hard work 
prefer to take short cut in order to realize quick benefits from the efforts 
of others through infringement. In doing so they frustrate the creative 
ability of the individuals concerned both morally and economically. This 
situation requires concerted action from the public through awareness on 
one hand and from the state on the other hand through putting in place 
the legal protection mechanism. 
 The TRIPS Agreement strongly urges member states to provide 
criminal and civil law measures to facilitate not only the punishment of 
infringers but to compel them to pay adequate compensation to any right 
holder who suffer as a result of infringement. These measures help in 
curbing wide scale commercial counterfeiting piracy resulting from 
illegal use of trade marks and works of others. As we have seen in this 
chapter, Sudan law of intellectual property is reasonably in conformity 
with the minimum standards laid down by the TRIPS Agreement. Willful 
trade mark counterfeiting and copyright piracy are punishable. Remedies 
include imprisonments and monetary fines. They also include seizure, 
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forfeiture and destruction of good which are found to be, in the opinion 
of the court, infringing. 
 As regards civil remedies, courts are empowered to award 
damages, Under the Copyright and Neighbouring Rights Protection Act 
١٩٩٦ the courts have the authority to grant injunctions, order rendering of 
accounts and issue Anton Piller Orders to allow right owners inspect the 
premises of the infringers. It is true that further amendments are needed 
in the Sudan IP regime to close the gaps which need to be closed. But this 
aside, and as we have said, Sudan law of intellectual property is fairly in 
compliance, with the norms and standards of TRIPS Agreement.  
 
 
CHAPTER FOUR 
 
CONCLUSION  AND RECOMMENDATIONS 
 
 Disputes between states have always been there and although 
stronger states have always been quick to resort to force rather than 
peaceful solution of these disputes, times have changed and peaceful 
resolution of disputes is gradually gaining ground, beginning from 
the Hague Conventions of ١٨٩٩ and ١٩٠٧, the League of Nations 
Covenant ١٩١٩ down to our present day United Nations. Peaceful 
settlement of disputes has gained grounds. Force has been outlawed 
by the United Nations Charter, Article ٢(٤). Methods of dispute 
settlement have been developed and adopted as treaties. The main 
methods of peaceful settlement of disputes provided under Article 
٣٣(١) of the charter are, negotiations or consultations, inquiry, 
mediation, conciliation, arbitration and judicial settlement. 
 These procedures are further categorized into diplomatic and legal 
means of settlement. Diplomatic means are, negotiation, inquiry, 
mediation and conciliation. Legal means are arbitration and judicial 
settlement. Diplomatic means attempt to resolve disputes between 
disputing states either by the contending parties themselves conferring 
and exchanging views on the subject matter of their disputes, with view 
to finding a solution or with the assistance of third party or parties by the 
use of discussion and fact-finding mediation methods. The third party’s 
proposed solutions under diplomatic means are not binding on the parties 
to the dispute. They can reject or accept them. In most cases they accept 
them. Once a solution is rejected the whole process is terminated. 
 Under the legal methods, a disinterested party determines the legal 
and factual issues involved in the dispute through arbitration and the 
decision of the judicial organ, namely, the Permanent Court of 
International Justice (PCIJ) under the League of Nations and now under 
the International Court of Justice (ICJ) of the United Nations. 
 The dispute settlement procedures laid down by Article ٣٣(١) of 
the United Nations Charter facilitate the settlement of disputes between 
states and have been found so useful that they have been and are being 
increasingly adopted by most international organizations as the ideal and 
appropriate methods of solving conflicts between states. As the efforts 
towards peaceful resolution of international disputes increase globally, 
recently established organizations such as the World Trade Organization 
(WTO) have developed their own dispute settlement mechanisms for 
settling trade disputes between their member states. Such mechanisms use 
the same dispute settlement procedures provided under the United 
Nations  Charter. 
 The WTO Agreement was concluded in ١٩٩٤ along with many 
multilateral agreements including the Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS Agreement) which deals 
with protection of intellectual property rights internationally, and the 
WTO’s Disputes Settlement Mechanism. This mechanism is contained in 
Annex ٢ of the Marrakech Agreement. ٢١٠ It is known as “Dispute 
Settlement Understanding (DSU)”. It is this DSU which lays down the 
procedure of solving all the trade disputes including disputes arising out 
of the TRIPS Agreement. 
 The DSU provides three stage for resolving a trade dispute, 
consultation, establishment of a panel and an Appellate Review. Under 
the first stage of consultation, the parties to a dispute have opportunity to 
exchange views on the subject matter of their dispute with view to 
reaching a mutually satisfactory solution. A good number of disputes get 
resolved at this stage between the parties themselves without interference 
from a third party. There are time frames within which the parties conduct 
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consultations. If they fail to reach any settlement the complaining party 
may ask for establishment of a panel to adjudicate on the matter. This is 
the second stage. In this stage the panel hears the parties to the dispute in 
the manner a court does. If the decision of the panel is satisfactory to the 
parties then the matter ends there. If any of the parties to the dispute or all 
of them are not satisfied with the panel’s decision they may appeal to the 
Appellate Body at the third stage. The Appellate Body reviews the 
panel’s decision but it has to confine itself to the legal issues invoked by 
the panel deliberations. When doing so, it has the power to uphold, 
modify or reverse the legal findings and conclusions of the panel. 
 The role of the Appellate Body has been praised by many legal 
experts as a good contribution to the development of international trade 
jurisprudence. It is also considered to have given the WTO dispute 
settlement system a judicial flavour, a development which marks a shift 
towards a more legalistic approach, in the international trade  dispute 
tradition, in the opinion of legal experts. 
 The three stages of resolving trade disputes laid down by the DSU 
help maintain confidence of the parties to a dispute that justice can 
probably be done to an aggrieved party in any of those stages. The result 
of this confidence is that more trade disputes are being resolved through 
the WTO dispute settlement mechanism. This was not the case in the 
GATT ١٩٤٧ Dispute Settlement Mechanism which the present one 
replaced. 
 In dealing with the protection of intellectual property right, which 
is governed by the TRIPS Agreement, emphasis is on protection at the 
national territorial level where the WTO member states are expected to 
pass their own laws in each area of IP. It follows from this that disputes 
arising out of infringement of intellectual property rights have to be 
mostly resolved within the national courts jurisdictions. 
 To this end the TRIPS Agreement urges WTO member 
governments to ensure that their national legal systems and practice be in 
conformity with the norms, standards and procedures stipulated in the 
Agreement. These norms include criminal and civil enforcements. Under 
criminal enforcement the Agreement demands that criminal procedures 
and penalties be applied to willful trade mark counterfeiting and 
copyright piracy on a commercial scale. Those criminal remedies 
provided by a member state must include imprisonment and/or monetary 
fines; and that in appropriate cases, remedies must include seizure, 
forfeiture destruction of infringing goods and any materials and 
implements the predominant use of which has been in the commission of 
the offence. 
 Under civil enforcement, the Agreement demands that member 
states provide the legal infrastructure and mechanisms necessary for IPR 
holders to vindicate their rights, stop infringement at the outset and   
provide appropriate and effective remedies relative to the particular 
situation as may be required by the right holder. This has to be done 
through providing right holders with a minimum of remedies. The most 
outstanding of these remedies are damages, injunctions, attachment, 
rendering of accounts and provisional measures. 
 Sudan law of intellectual property is reasonably in conformity with 
the minimum standards stipulated in the TRIPS Agreement. Willful trade 
mark counterfeiting and copyright piracy are punishable. Remedies 
include imprisonment and monetary fines. They also include seizure, 
forfeiture and destruction of goods which are found to be, in the opinion 
of the court, infringing. 
 As regards the civil remedies the provisions are not satisfactory as 
they should be. 
 First, the TRIPS Agreement lays down the obligations regarding 
damages.٢١١ It provides that courts must have authority to order infringers 
to pay to the right holder adequate damages to compensate for the injury 
caused by infringement. The Sudan Trade Marks Act, ١٩٦٩٢١٢ does not 
make clear provision for damages. It simply says that no person shall be 
entitled to recover damages for infringement of a trade mark not 
registered in the Sudan.٢١٣ The Patents Act ١٩٧١,٢١٤ the Industrial 
Designs Act, ١٩٧٤٢١٥ and the Copyright and Neighbouring Rights 
Protection Act, ١٩٩٦ do provide for damages. The Trade Marks Act, 
١٩٦٩, should be amended in a way which expressly provides for payment 
of damages or compensation to the trade marks owner whose right is 
infringed by an infringer. 
 Secondly, the TRIPS Agreement provides that the judicial 
authorities must have the power to order a party to desist from an 
infringement to prevent the entry into the channels of commerce in their 
jurisdiction of imported goods that involve infringement of an intellectual 
property right.٢١٦ In other words courts must be empowered to order 
injunctions in favour of right holders. The Trade Marks Act ١٩٦٩ does 
not provide for injunction. The Patents Act, ١٩٧١, the Copyright and 
Neighbouring Rights Protection Act ١٩٩٦٢١٧ and the Industrial Designs 
Act ١٩٧٤٢١٨ do provide for injunctions. 
 Thirdly, Although the TRIPS Agreement does not clearly mention 
the term “attachment”, it provides under the title “Other Remedies” that 
goods be disposed of in a manner which minimizes the risks of further 
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infringement.٢١٩ This by implication is attachment. The Copyright and 
Neighbouring Rights Protection Act, ١٩٩٦ provides for attachment.٢٢٠ 
The Trade Marks Act, ١٩٦٩, the Patents Act, ١٩٧١ and the Industrial 
Designs Act, ١٩٧٤ do not provide for attachment. They should provide 
for this. 
 Fourthly, the TRIPS requires member states to empower judicial 
authorities to order recovery of profits and/or payment of pre-established 
damages even where the infringer did not knowingly, or with reasonable 
grounds to know, engage in infringing activity.٢٢١ The Copyright and 
Neighbouring Rights Protection Act, ١٩٩٦, expressly provide for 
calculation of revenue resulting from the infringing acts,٢٢٢ i.e. rendering 
of accounts. The Trade Marks Act, ١٩٦٩, the Patents Act ١٩٧١ and the 
Industrial Designs Act, ١٩٧٤ are silent on recovery of profits. Since 
realizing profits is not confined to copyright alone, there should be 
express provisions empowering courts to order rendering of accounts in 
these three laws. 
 Finally, the TRIPS requires that courts be given authority to order 
prompt and effective provisional measures such as temporary restraining 
orders and preliminary or interlocutory injunction with view to 
preventing infringement from occurring, in particular to prevent the entry 
of goods into channels of commerce after their clearance by customs 
authorities.٢٢٣ The Copyright and Neighbouring Rights Protection Act, 
١٩٩٦ provides in this connection, that the owner of copyright or his agent 
may apply to the court to obtain an order allowing him to inspect an 
alleged infringer’s premises and to seize copy or photocopy any material 
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relating to the alleged infringement and to require the alleged infringer to 
disclose the names and addresses of his suppliers and customers and the 
premises where the alleged infringing materials are stocked.٢٢٤ The Trade 
Marks Act, ١٩٦٩, the Patents Act ١٩٧١ and the Industrial Designs Act, 
١٩٧٤ are again silent on prompt provisional measures. There should be 
provisions to this effect. 
 As it has been revealed in this study there are gaps which need to 
be closed. To that end we suggest the following recommendations: 
(١) The legislative practice of fixing fines for offences adopted in 
Trade Marks Act ١٩٦٩, Patents Act ١٩٧١ and Industrial Designs 
Act ١٩٧٤ is inappropriate because it becomes obsolete and 
inadequate with the passage of time, in view of rapid inflation of 
currencies. It is recommended that assessment of fines be left to 
the discretionary power of the court as is the case at present under 
the Copyright and Neighbouring Rights Protection Act ١٩٩٦. 
(٢) Section ٣٧ of the Copyright and Neighbouring Rights Protection 
Act ١٩٩٦ provides that the criminal penalties for Copyright 
infringement apply mutatis mutandis to infringement  of 
neighbouring rights. This means that civil remedies under the same 
Copyright Act do not apply to the neighbouring rights. This is odd 
and contrary to the original draft bill which refers to both criminal 
and civil remedies. It is recommended that the law be amended to 
include civil remedies accordingly. 
(٣) The Trade Marks Act, ١٩٦٩ should be amended to enable the trade 
marks right holder whose right is infringed to institute an action 
for damages against the infringer and to obtain an injunction 
against him as well.  
                                                 
٢٢٤ S. ٣٥(٣) of the Copyright and Neighbouring Rights Protection Act, ١٩٩٦. 
(٤) The Trade Marks Act ١٩٦٩, the Patents Act ١٩٧١ should be 
amended to enable the courts order attachment of infringing items. 
(٥) The Trade Marks Act ١٩٦٩, the Patents Act ١٩٧١ and the 
Industrial Designs Act ١٩٧٤ should be amended to introduce 
empowerment of courts to order rendering of accounts as is the 
case under the Copyright and Neighbouring Rights Protection Act 
١٩٩٦. 
(٦) The Trade Marks Act ١٩٦٩, the Patents Act ١٩٧١ and the 
Industrial Designs Act ١٩٧٤ should be amended to empower 
courts to order prompt provisional measures, and in particular to 
issue Anton Piller orders. 
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